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Background

Global value chains under
competition law

In 1990, there were fewer than 20 jurisdictions applying
competition law. There are now well over 100.1 From a
historical perspective, this “globalization” of competition law
and policy has been a remarkable success, both in its speed
and completeness. This is worth emphasizing because, in
the rest of this paper, the emphasis will be on the system’s
flaws and inconsistencies, as well as on the challenges to
its continued operation. This does not imply that the existing
global system of competition law enforcement is a problem,
merely that it can be improved.

A global value chain (GVC)3 could experience anticompetitive behaviour in many ways:

Competition law has largely remained on the “to do”
list for global trade agreements since the 1940s. Most
recently, a World Trade Organization (WTO) working
group was set up in 1997 only to end without success at
Cancun in 2003, partly because of opposition from larger
developing countries.2 To have tried and failed is perhaps
more disheartening than never to have tried, so this failure
continues to cast a shadow over discussions of international
competition systems.
More positively, the creation of the International Competition
Network (ICN) in 2001 promoted convergence and cooperation, but its success in joining up agencies has
perhaps taken some of the impetus away from measures
to create truly international competition rules. There are
regional arrangements, notably the European Union, but
no global rules. In principle, such rules should be easier to
agree 15 years after Cancun because the larger emerging
economies have adopted competition laws, but the political
climate for international decision-making has obviously
deteriorated. For the foreseeable future, we must work
with, and improve, the existing patchwork of competition
jurisdictions.
Most competition laws focus on the welfare of consumers,
although they differ in the degree to which they explicitly
state this (a few take more account of producers’ interests).
There is much debate as to how competition agencies
should work; for example, protecting the process of
competition or its outcomes, prohibiting specific conduct
or evaluating its effects. However, these disagreements
should not obscure a generally-accepted principle, “protect
competition, not competitors”. Competition laws in most
jurisdictions do not prevent efficient firms out-competing
their rivals and growing as a result. Conversely, small firm
interests seeking protection from competition by bigger
rivals will often find little support from competition agencies.
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–– A cartel emerging at any level of a GVC could raise
prices downstream
–– More controversially, a buyer cartel might artificially
depress prices upstream
–– A dominant firm within a GVC might abuse its market
position to exclude competitors (including entrants trying
to extend their activities from other levels of the GVC)
–– A dominant firm might seek to abuse its market position
to extend its dominance upstream or downstream, for
example, refusing to deal with firms other than its own
affiliates
–– A horizontal merger (between two firms at the same level
of the GVC) might create market power
–– A vertical merger (between two firms at different levels
of the GVC) might create the opportunity or incentive for
abuse of a dominant position
As GVCs cross borders, gaps between national (or at best
regional) enforcement can be a problem, as this paper will
discuss. However, it is important to note that even if there
were no gaps, competition law and policy is unlikely to be
a good instrument for the objectives commentators often
seek. These often concern the distribution of value-added,
either between different existing players in the chain or by
“upgrading” countries’ participation in GVCs; moving to
higher value-added stages of the production chain.
Competition law, if effectively applied internationally, could
help achieve these objectives. It would preserve competition
within and between GVCs and would help to remove
barriers to entry, to allow for upgrading, as long as the
upgrading firms are capable of competing with the existing
firms in the stage they are seeking to enter.
However, competition law would not give them any
special help in doing so. It is rarely directly concerned
with distributional questions, particularly between different
producers. A hypothetical global competition law modelled
on that of the EU, for example, could probably not be used
to prevent large food processing companies squeezing
upstream suppliers through application of bargaining power,
unless by doing so they excluded competitors from the
market. A global law based on United States practice would
do less still.

Existing national competition law does not specifically
favour smaller firms for good reasons. Maximizing efficiency
in production creates scope for all to be better off, so in
principle national governments should use competition
policy to this end and other policies for distributing the
proceeds. Irrespective of this, competition policy would be
a crude and inefficient instrument for pursuing distributional
aims. On a global scale, these arguments for pursuing
efficiency alone seem weaker. Poor producers squeezed by
a larger downstream firm are unlikely to be compensated
by transfers from any consumers who benefit. Furthermore,
governments understandably place higher value on their
own producers’ welfare than on that of consumers in a
different country.
It is therefore tempting to suggest that competition law,
as applied internationally, should take more account of
distributional or social issues than do existing national
frameworks. This paper will return to this question after
considering the operation of the existing fragmented
international competition system.

(In)consistency in global
competition law
The international competition “system” contains many
different approaches, despite its common basis. There
are important procedural differences, particularly between
jurisdictions in which competition agencies decide on cases
and those where they must apply to a court or tribunal. The
substance of laws differs less, but the interpretation of those
laws often diverges rather more:
–– Enforcement against cartels is the most consistent.
In most countries, the company itself is at risk of a
fine, although in some countries (mainly Anglophone)
individuals can face criminal charges.
–– Abuse of dominance (harm to competition carried out
by a firm with market power), in contrast, is perhaps
the least consistently enforced area of competition law
globally.4 The EU and its member states are willing to
take action against forms of conduct that US agencies
tend to regard as benign.5 Most newer jurisdictions follow
the EU. There is often disagreement among competition
professionals as to how to judge which behaviour
should be considered pro-competitive and which anticompetitive. If there is an area of competition law that is
not “joined up” globally, it is abuse of dominance.
–– Merger laws are very similar in substance in almost all
jurisdictions, although large multinational enterprises
(MNEs) that are merging need to proceed carefully
because timings and procedures vary. However, gaps
and overlaps can arise when many agencies investigate
a global merger, as this paper will discuss.6
As a result, industries organized as GVCs will face gaps or
overlaps in the enforcement of competition law. Regional
groupings such as the EU have complex rules to ensure that
matters are investigated only at one level but, globally, there
is no such system.
However, there is a principle that helps: Competition law is
applied where it has its effects, not where the investigated
businesses are located. Reflecting this, a global merger
could be investigated by all countries in which sales are
made by either of the two merging firms, and most likely
would be investigated seriously in any countries in which
they both made sales. Similarly, cartels with effects in
multiple countries will often be investigated multiple times,
possibly leading to damages claims pursued in several
jurisdictions.7
There are potentially gaps resulting from the “effects-based”
approach. Two companies deciding to divide the territory of
a single country between them would normally be breaking
that country’s cartel laws. However, supra-national division
of two or more countries might be harder to prosecute,
as the letter of the law might not always recognize the
allocation of the entire country as a “market-sharing”
arrangement.8
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More commonly, however, gaps arise because of practical
constraints. A competition authority investigating a
suspected cartel between two firms exporting to its territory
might have no ability to obtain the information from them
that would be needed to bring the case. Competition
authorities in the country of origin may provide assistance,
but are rarely obliged to do so. A joint survey by the
Organisation for Economic Co-operation and Development
(OECD) and International Competition Network (ICN) in 2012
found that one-half of the responding agencies had never
co-operated with a foreign counterpart to facilitate a case
(and it is likely that the majority of non-responding agencies
will not have experienced such co-operation either).9
Gaps or overlaps in merger control typically arise when a
competition agency finds against an international merger
but cannot find a local “remedy” to the problem. Often,
remedies can be local (for example, the rights to brands
can be divested locally). However, in some cases, merger
decisions will have international effects. Most dramatically,
if a competition agency simply forbids a merger, then that
merger may be abandoned globally. Such outcomes are
very rare. The most famous is the EU decision to block the
merger of two US aerospace companies, General Electric
and Honeywell, in 2001. More recently, for example, the
British and French authorities disagreed about a merger
involving the Channel Tunnel and China blocked a joint
venture between several global shipping companies.
The outcome in such circumstances arises from no
principle, merely power and pragmatism. A large jurisdiction
can block any global merger, a small jurisdiction can block
none.10 The resulting “system” has worked reasonably
well to date and competition agencies are typically very
concerned to avoid such outcomes by communicating with
one another. However, sometimes agencies will disagree
and this situation is likely to become more common.
Similarly, abuse of dominance investigations can have
extraterritorial effects. Again, local remedies are available
in most cases, but when they are not there is a danger of
the most interventionist jurisdiction’s approach setting the
global standard.11 Intellectual property (IP) licencing offers an
example.
The European Commission accepted a worldwide
commitment on licencing for digital random access
memory (DRAM) chips from Rambus in 2009. It found
that a worldwide remedy was required because Rambus’s
licencing terms related to worldwide sales in a worldwide
market. In 2016, the Korean Fair Trade Commission (KFTC)
imposed a similar order on Qualcomm, stating: “Given that
it is difficult and ineffective to distinguish the Korean market
from overseas markets for the purpose of applying the
corrective order to remove the anti-competitive effects, it is
reasonable not to limit the corrective order and the scope
of application only to the territory of Korea and the Korearegistered patents, in order to effectively remove the anticompetitive effects influencing the Korean market.”12
Such decisions could have profound effects on GVCs, in
which licencing of intellectual property rights (IPR) is often
an important feature.13 There is considerable divergence of
practice between competition agencies on IP licencing,14
so global imposition of remedies has the potential to cause
serious economic harm, as well as political reaction.
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Where in the world is “digital”?
The need for consistency is particularly pressing for digital
products, which do not have an inherent geographic
footprint. Not all digital products are, or need be, global,
but many are. The application of national or regional
competition laws to some of these products, while usually
feasible, is often very artificial. Just as remedies for IP rights,
as described above, might represent over-reach if applied
at a global level, but be ineffective at the national level, so
geographically-limited intervention in digital markets might
make little sense.
At the time of writing, several cases are pending, but there
is a clear example from a similar field, that of privacy. The
EU has applied a “right to be forgotten” to search engines
since 2014, but any EU citizen unable to find information
on google.co.fr has been able to simply visit google.com
where no such right exists. In 2017, a French court referred
to the European Court of Justice the question of whether
this should be permitted or whether (presumably as a cost
of doing business in Europe) Google and others should
be required to also remove links from their US and other
sites.15 It is hard to see a simple solution to this; on the one
hand, companies should not be above the law, but equally
countries have different laws on what can be published
(many more restrictive than those of the EU), and if a law
can have extraterritorial applicability, then the strictest
standard will prevail.
In competition law, fortunately, the rights at issue are not
quite as fundamental as those at stake in the “right to be
forgotten” cases, but the problem is essentially identical.
If one jurisdiction decides that an algorithm operates anticompetitively, does it (a) enforce that decision only locally,
perhaps with little effect, (b) seek to enforce its decision
globally, in which case the strictest standard will prevail
(and in practice the largest countries will decide on what
is permitted everywhere) or (c) seek to evade this dilemma
by preventing cross-border digital trade (which has its own
costs)?
This is particularly important in the digital sector because
there is a huge debate in the competition world about how
to treat digital businesses.16 Almost everyone agrees that
just the same laws and principles should apply to digital
businesses as to traditional bricks and mortar businesses,
but some of the characteristics of those businesses expose
some strong divides on how to do so.
Digital markets often depend on rapid innovation and
many of them exhibit “network effects” in which an already
successful platform is more attractive to new users, and
therefore has an advantage. Digital markets can therefore
change fast and might “tip” into domination by a single firm
or standard. Both such developments are inherently hard
to forecast, so competition enforcers need to fall back on
precautionary presumptions. Some (mostly, but not all, in
the US) might say “we do not know what the future will hold,

so we should be cautious and leave these markets alone”.
Others (many of them in the EU) might say “we do not know
what the future will hold, so we should be cautious and
act to preserve competition in these markets while we still
can”. However, global digital platforms will innovate (or not),
or tip to monopoly (or not) globally if at all, so there is little
scope for these two visions to both play out. It is common
to hear that competition authorities need to become better
at understanding digital markets, so that they do better than
falling back on precautionary presumptions, but this might
not be realistic in these fast-moving industries.
Digital markets do not raise entirely new issues for
competition enforcers. However, they do make particularly
clear how differences between enforcement approaches,
in a world of globalized business, can lead to incoherent
policy-making.

Regulatory capture
All these problems of gaps and overlaps apply even when
the competition agency in each jurisdiction is behaving
“properly”. They are worse if political interests come into
play. Producers will often have a strong incentive to use
competition agencies to influence the markets in which
they operate, especially in GVCs where they might appeal
to national interests.17 Influential companies might seek to
abuse competition law to give them an advantage over their
rivals, which can operate as a form of hidden protectionism
when applied by a “domestic” firm to foreign competitors.
Some commentators have singled out China, both for
where its competition agencies focus their efforts18 and
for remedies that appear to have the effect of promoting
the interests of domestic producers19. However, all of the
larger jurisdictions have taken decisions that have been
questioned in this manner20 and smaller jurisdictions often
face still stronger pressures.
Even the suspicion of regulatory bias can cause harm. For
example, the EU’s investigations of technology firms of
US origin have routinely been decried by US politicians as
being motivated by the commercial interests of EU rivals.21
Competition policy is singularly ill-suited to “strategic” or
retaliatory behaviour by governments,22 yet the more cases
there are that appear to pit producer interests from one
country against consumer interests from another, the higher
the dangers of politicization.
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Doing good better?
So good competition policy can do some good and bad
competition policy can do harm, but could it do more? Can
competition law and policy be pro-poor and support social
or environmental concerns?
Policies combating distortions of competition will often
promote economic equality, although not directly or always.
Shareholders are typically much richer than consumers,23
so competition agencies can act as Robin Hood when they
intervene. Pro-competitive reform of regulations can help
too; badly designed or improperly influenced regulations can
often end up protecting monopoly profits.24
In the US, there has recently been much discussion
of whether insufficient competition enforcement has
contributed to rising inequality. The evidence for this is
mixed, for example, measuring things which do not truly
reflect competition25 or which could be benign26. There does
seem to be evidence that too few anti-competitive mergers
have been blocked and this deserves to be considered
carefully by the agencies.27 Many political critics, however,
seem to be calling for wholesale change, for action against
dominant firms themselves, rather than merely enforcing the
prohibition against anti-competitive conduct.28
Most competition experts would agree that such dramatic
change would cause more harm than good. Large
companies that are large because many customers have
chosen them are doing something right. Furthermore, the
prospect of growing into (or even being bought by) a large
firm is an important incentive for small firms.29 Similarly,
direct action to promote more equal distribution is unlikely
to make for good competition law, not least because it
would be hard to predict. Social and distributional objectives
matter, but competition law is a poor instrument for
promoting them.
Is there, however, a case for an international system that is
more pro-poor and perhaps more willing to act against large
firms than most domestic systems (perhaps to promote
social or environmental objectives)? Food and other
agricultural supply chains are seen as being dominated by
powerful retail chains or food processing multinationals,
to the detriment of upstream producers, particularly small
farmers. Several commentators argue that such farmers
should be exempted from prohibitions against colluding, so
they can act collectively to raise prices and secure a higher
proportion of the GVC rents.30
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These are very reasonable objectives. However, even if it
is attractive in theory to tilt the playing field to favour the
poor, to counterbalance the power of large actors in the
food chain, in practice it seems likely the tilting would go the
other way. Biases in decision-making tend to work in favour
of powerful interests, not the powerless, so the more scope
competition agencies have to interpret the rules to pursue
broader objectives and support one group or another, the
stronger the incentives for powerful interests to organize and
lobby.
As a practical matter, in any case, any foreseeable
international framework for competition would surely be
based on existing common ground, not a new paradigm.
In practice, competition law is not often used against
poorer countries trying to strengthen producers’ negotiating
power. On the contrary, it would be exporters in richer
countries that are more at risk of such action, were it not
for legal exemptions for exporters. Several countries – for
example, Canada and Australia – tolerate behaviour towards
foreigners that would be illegal towards their own citizens,
at the expense of some of the world’s poorest.31 Even in
this area, national competition laws can help. China, for
example, has used its competition law to counteract some
of the effects of export cartels.
Competition professionals need to become more involved
in international debates about improving major GVC
participants’ commitment to sustainability and human
rights, such as the OECD’s Responsible Business
Conduct32 initiatives. Over-cautious MNEs have sometimes
resisted agreements on the grounds they could breach
antitrust laws. In most cases, they are wrong and could
be reassured, but in those cases where they are right the
agreements can often be restructured in a way that is
compatible with antitrust laws.33 As well as providing legal
reassurance, this could also help such agreements work
more effectively with markets. There needs to be more
dialogue and perhaps a greater willingness by competition
authorities, especially the US Department of Justice, to
provide letters of reassurance so that concerns about
criminal cartel charges do not block desirable initiatives.

State dependence

Main recommendations

Often the biggest distortions to competition come from state
action, whether through state-owned enterprises (SOEs),
regulations or government procurement. The state’s role in
international trade is increasing, not because it is increasing
in any given country, but because countries with larger state
involvement are becoming more prominent in the world
economy and trade.34

Recommendations for globalizing competition policy in the
current climate must necessarily be modest. However, the
following would be worth pursuing and business can play an
important role:

In principle, competition law has a simple approach to state
ownership, namely SOEs should be subject to the law like
any other firm. In many cases, they are. India’s Competition
Commission struck a bold note in 2013 when it found an
SOE (Coal India) to have abused its position, following
a complaint from another public-sector company, and
imposed its largest fine to date.35
However, unelected competition agencies have no business
stopping governments restricting competition in some
areas (for example the sale of weapons), so jurisdictions
recognize, in rather different ways, some concept of “State
Action” to exempt such policies from scrutiny. Jurisdictions
vary greatly in the degree to which they subject the state’s
decisions to competition investigation and this raises difficult
constitutional and political questions. Post-Brexit Britain
may have to decide whether to replace EU State Aid control
with a home-grown alternative for example. To what degree
courts should defer to a foreign state’s policies is a very
hot topic of debate, particularly with regard to China where
some of the most prominent businesses are state-owned.
Given this complexity, achieving “competitive neutrality”
between public and private sectors globally is more of a
process than a goal, and many different policy areas (not
just competition law) must be involved. There should,
however, be a growing realization that policies need to
recognize the different environment created by GVCs. Just
as governments need to recognize that trade policies that
retaliate against “foreign” firms can backfire if those firms
are part of a GVC with domestic firms, so “local content
requirements”, in procurement, for example, could be
meaningless in a world in which products are not easily
classified as local or foreign. The internationalization of
business creates a strong logic for the internationalization
of policy towards business, but logic is not always in the
driving seat. It is ironic that nationalist economic policies are
increasing at a time when they make less sense than ever.

–– Existing competition regimes need to continue to
become more joined up to deal effectively with
GVCs. This might require legal changes (to assist in
information sharing) in some cases, as well as continued
improvement in day-to-day co-operation.
–– Regional and bilateral enforcement could be deepened
through, for example, joint decision-making between
like-minded jurisdictions. It is important to establish
clear rules on how cases will be allocated to bodies
with overlapping responsibilities, particularly in regional
arrangements.
–– Even OECD countries need to work on legal
convergence in the (fiendishly complex) area of “abuse
of dominance”, particularly for digital products and IPRs,
because this will have ever more cross-border relevance
as GVCs develop.
–– It is essential and inevitable that different jurisdictions
retain differences in how they apply their competition
laws. Such differences need to be respected, but the
more they can be made explicit and transparent, the
more convergence there can be on the main body of
laws.
–– There needs to be a higher common standard on due
process. Suspicions of biased decision-making could
cause political tensions and harm investor confidence, so
even the most unbiased agency needs to be transparent
about its reasoning and analysis.
–– Equally, defending competition authorities from political
interference has never been more important; global
businesses and other stakeholders should speak up.
–– In a world of GVCs, the notion of an exempted “export
cartel” makes less and less sense. It is high time
developed countries with such provisions abolished
them.
–– Using GVCs to pursue social and human rights
objectives can be compatible with competition law.
Competition experts need to link up with NGOs and
others involved in this work to ensure that agreements
to promote social objectives do not breach the law.
Competition law can help, too: NGOs and others
concerned about the behaviour of dominant firms could
consider complaints to competition authorities, perhaps
with the advice of experts.
–– Competitive neutrality between the public and private
sectors matters, but approaches differ greatly worldwide,
so change must be incremental. Competition authorities
in emerging economies are helping to change attitudes
and should be supported.
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