
Ricardo Meléndez-Ortiz, Chief Executive, ICTSD
Richard Samans, Member of the Managing Board, World Economic Forum

The E15 Initiative:  
Strengthening the Global 
Trade and Investment 
System in the 21st Century

EThe 15Initiative
STRENGTHENING THE GLOBAL TRADE AND
INVESTMENT SYSTEM FOR SUSTAINABLE DEVELOPMENT



Contents

Synthesis Report

1.	 Executive Summary

2.	 Introduction

3.	 Boosting Global Growth And Employment

4.	 Reducing Commercial Frictions And Investment 
Uncertainty

5.	 Accelerating Sustainable Development In Least 
Developed Countries

6.	 Increasing Economic Diversification and Competitiveness 
in Middle-Income Countries

7.	 Combating Climate Change & Environmental 
Degradation

8.	 Ensuring Food Security: A Trade Governance Response

9.	 Preserving National Policy Space To Make Societal 
Choices

10.	Strengthening the Legitimacy of the Global Trading 
System

11.	Table Of Policy Options

12.	References

Expert Group and Task Force Proposals

1.	 Introduction 

2.	 Agriculture and Food Security 

3.	 Clean Energy Technologies 

4.	 Climate Change 

5.	 Competition Policy 

6.	 Digital Economy 

7.	 Finance and Development 

8.	 Fisheries and Oceans 

9.	 Functioning of the WTO 

Global Value Chains 

Industrial Policy 

Innovation 

Investment Policy 

14. Regional Trade Agreements 

15. Regulatory Coherence 

16. Services 

17. Subsidies



Foreword

The world is emerging from the global financial crisis into an era of opportunity and challenge. Global 
welfare, particularly in developing countries, continues to rise steadily. Technological innovation 
and scientific discovery proceed at a swift pace. But long-standing concerns, for example about 
income inequality and food security, have taken on new dimensions. Critical issues, such as climate 
change, resource scarcity, and the digitization of the economy, are increasingly tangible and pressing. 
And substandard employment and economic growth—core objectives of international trade and 
investment policy—are raising questions about the appropriateness and resilience of existing policy 
frameworks. 

World trade has experienced a significant slowdown since the 2008 financial crisis. Over this period, 
the global ratio of trade expansion to income growth has halved. A number of structural reasons are 
behind this slowdown, including a slower expansion of the global value chains that changed the nature 
of world trade and investment in recent decades, but it is a worrying sign nonetheless.

An effective global trade and investment system is crucial for reinvigorating economic growth and 
confronting 21st century global challenges. Yet the system—well performing as it is in many of 
its functions—is out of date and in need of greater coherence. Recent years have witnessed the 
emergence of an increasingly complex global trade policy landscape. Hundreds of regional trade 
agreements—including mega-regionals like the Trans-Pacific Partnership and the Transatlantic Trade 
and Investment Partnership with potentially systemic implications—have been notified to the WTO, 
many with investment provisions.  In addition, there are over 3,200 bilateral investment treaties 
and thousands more tax arrangements. At the same time, deadlock in negotiating the WTO Doha 
Development Agenda has detracted from the trade system’s ability to respond to emerging global 
challenges and priorities such as the UN 2030 Agenda for Sustainable Development, the Addis Ababa 
Action Agenda on financing for development, and the Paris Agreement on climate change.

It is this reality that led the International Centre for Trade and Sustainable Development (ICTSD), the 
World Economic Forum, and 16 partnering institutions to bring together more than 375 international 
experts in over 80 interactive dialogues between 2012 and 2015 under the E15 Initiative. At the core 
of the initiative are 15 thematic Expert Groups and three Task Forces, each comprised of leading 
thinkers from developed and developing countries drawn from different fields and backgrounds. Their 
work has been complemented by an overarching dialogue looking at the global trade and investment 
architecture, involving consultations with hundreds of thinkers and policy-makers. The entire process 
has yielded approximately 150 analytical papers and its deliberations have stimulated a fresh look at 
the long-term challenges and opportunities facing the global trade and investment system, especially 
in respect of its efficacy, inclusiveness and contribution to sustainable development.

The policy option papers prepared by each E15 thematic group and presented in the second section 
of this volume offered a detailed and comprehensive set of suggestions for improved governance 
of the global trade and investment system in the 21st century. They are preceded by a Synthesis 
Report, which summarizes and interprets the significance of the proposals for progress on many of the 
international community’s most important shared imperatives. 
 
We wish to thank and salute each Expert Group and Task Force member, including particularly 
the Chairs, as well as the partner institutions which supported each group.  Their commitment 
and diligence is what has made this significant contribution possible.  We also wish to express our 
appreciation to the Initiative’s distinguished Steering Committee, whose strategic guidance has been 
invaluable.  It is important to note that not every Expert Group member necessarily agrees with every 
proposal or observation in their chapter, which were drafted under the responsibility of the Chairs.  
Nor do Expert Group and Steering Committee members necessarily agree with every representation 
made in the Synthesis Report, which was developed under our responsibility and does not represent 
an institutional position of either ICTSD or the World Economic Forum.  Finally, we thank profusely the 
ICTSD and Forum E15 teams, including ICTSD Senior Fellow Dr. Harsha V. Singh and Senior Manager 
Marie Chamay as well as the Forum’s Head of International Trade and Investment, Sean Doherty.  

Ricardo Melendéz 
Ortiz, Chief 
Executive, ICTSD
 
Richard Samans, 
Member of the 
Managing Board, 
World Economic 
Forum



As conveners of the E15 Initiative, we have sought to provide a conducive environment for long-
term strategic thinking among multiple stakeholders, regions and intellectual disciplines about the 
optimal evolution of the global trade and investment system in the 21st century. We believe this 
unprecedented process has produced a timely and relevant contribution at precisely the moment 
when the international community is beginning to consider a new direction. We commend it to the 
attention of policymakers, business leaders, scholars and citizens alike and look forward to the next 
phase of dialogue.
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Note

The policy options paper is the result of a collective 
process involving all members of the E15 Expert Group 
on Measures to Address Climate Change and the Trade 
System. It draws on the active engagement of these 
eminent experts in discussions over multiple meetings as 
well as think pieces commissioned by the E15Initiative 
and authored by group members. James Bacchus led 
the Expert Group and provided intellectual guidance. 
Thomas L. Brewer, Henry Derwent, and Ingrid Jegou 
formed the core team and contributed significantly to 
the process and final paper. The policy options offered 
for consideration should not be taken to represent full 
consensus on any or all of the offered options. The list of 
group members and E15 papers are referenced.

The full volume of policy options papers covering all 
topics examined by the E15Initiative, jointly published by 
ICTSD and the World Economic Forum, is complemented 
with a monograph that consolidates the options into 
overarching recommendations for the international trade 
and investment system for the next decade.

The E15Initiative is managed by Marie Chamay, E15 
Senior Manager at ICTSD, in collaboration with Sean 
Doherty, Head, International Trade & Investment at 
the World Economic Forum. The E15 Editor is Fabrice 
Lehmann.

E15Initiative

Jointly implemented by the International Centre for Trade 
and Sustainable Development (ICTSD) and the World 
Economic Forum, the E15Initiative was established to 
convene world-class experts and institutions to generate 
a credible and comprehensive set of policy options 
for the evolution of the global trade and investment 
system to 2025. In collaboration with 16 knowledge 
partners, the E15Initiative brought together more than 
375 leading international experts in over 80 interactive 
dialogues grouped into 18 themes between 2012-
2015. Over 130 overview papers and think pieces were 
commissioned and published in the process. In a fast-
changing international environment in which the ability 
of the global trade and investment system to respond to 
new dynamics and emerging challenges is being tested, 
the E15Initiative was designed to stimulate a fresh and 
strategic look at the opportunities to improve the system’s 
effectiveness and advance sustainable development. 
The second phase of the E15Initiative in 2016-17 will 
see direct engagement with policy-makers and other 
stakeholders to consider the implementation of E15 
policy recommendations.

E15Initiative Themes
–– Agriculture and Food Security
–– Clean Energy Technologies
–– Climate Change
–– Competition Policy
–– Digital Economy
–– Extractive Industries*
–– Finance and Development
–– Fisheries and Oceans
–– Functioning of the WTO
–– Global Trade and Investment Architecture*
–– Global Value Chains
–– Industrial Policy
–– Innovation
–– Investment Policy
–– Regional Trade Agreements
–– Regulatory Coherence
–– Services
–– Subsidies

* Policy options to be released in late 2016

For more information on the E15Initiative:  
www.e15initiative.org
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Abstract

As the world intensifies its search for global solutions for 
climate change, far too little attention has been paid in 
global policy-making to the nexus between climate change 
and international trade. In particular, important opportunities 
for the trade system to contribute to addressing climate 
change have been overlooked. The overriding message 
addressed to both trade negotiators and climate 
negotiators in the present paper is that they must begin 
by acknowledging the inseparability of the two issues with 
the aim of framing global rules on trade and on climate 
that are mutually consistent, supportive, and reinforcing. 
With this objective in mind, the analysis behind the policy 
options centres on the interface between national and 
international measures taken to address climate change 
and the global rules of the WTO-based multilateral trading 
system. Where proposed climate rules are concerned, the 
main focus is on possible approaches that may have trade 
implications or that may otherwise be affected by the rules 
or rulings of the WTO. Where current or proposed trade 
rules are concerned, the focus is equally on the affirmative 

ways that trade and trade rules can be used to advance 
climate actions, and on suggesting ways to avoid the 
potential collisions that may occur with the current trade 
regime when taking climate actions. The policy options are 
arranged in six subcategories: maximizing the ways trade 
can address climate change while minimizing conflicts 
between the trade and climate regimes; recognizing 
embedded carbon in trade and revisiting the concept of 
“like” products; fostering climate action through enabling 
the formation of climate clubs and coalitions; finding an 
agreed framework for emissions trading, carbon taxes, 
and border measures; making use of subsidies, standards, 
government procurement, and intellectual property; and, 
fostering sectoral approaches, including maritime shipping 
and aviation. The paper concludes that the policy options 
for dealing with the nexus of trade and climate change will 
only succeed if significant additional efforts are made by the 
trade and climate regimes to work together on behalf of the 
overriding global goals for sustainable development.
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Executive Summary

Trade rules and climate realities are rapidly approaching a 
crossroads. As the world intensifies its search for global 
solutions for climate change, far too little attention has 
been paid in global policy-making to the nexus between 
climate change and international trade. In particular, 
important opportunities for the trade system to contribute 
to addressing climate change have been largely overlooked. 
The E15 Expert Group on Measures to Address Climate 
Change and the Trade System, jointly convened by ICTSD 
and the World Economic Forum in partnership with Climate 
Strategies, has sought to bridge this gap.

Our overriding message to trade negotiators and to 
climate negotiators alike about how best to meet the 
global challenge of reconciling our goals for trade and for 
climate change is that they must begin by acknowledging 
the inseparability of the two issues. Based on this mutual 
acknowledgment, they must each acknowledge, too, the 
essential legitimacy of the goals of the other, and they must 
begin now, belatedly, to communicate. This communication 
must aim at framing global rules on trade and on climate 
that are mutually consistent, mutually supportive, and 
mutually reinforcing. 

Background

Neither the goals of the long-established global trade regime 
nor those of the newly-emerging global climate regime 
can be accomplished unless the two worlds of trade and 
climate endeavour can come together to work as one. 
In the absence, so far, of any structured communication 
between the climate and trade worlds, there is a prevailing 
air of mutual apprehension. Climate advocates fear that 
trade rules will keep us from fighting climate change. Trade 
advocates fear that making allowances for fighting climate 
change in trade rules will lead to an endless procession 
of other causes seeking such special allowances, which 
could undermine a global trading system more than half 
a century in the making. There is also a prevailing mutual 
procrastination. Each of the climate and the trade worlds is 
waiting for the other to act first on the issues that concern 
them both. Against this backdrop, the Expert Group has 
scrutinized at length opportunities for the trade system to 
contribute to climate action, and also for the trade system to 
inform climate action. 

For reasons perfectly understandable within the challenging 
context of the climate negotiations, it is no longer 
anticipated that a future climate agreement will include 
general obligations for national cuts in greenhouse gas 

emissions. Instead of binding commitments on cutting 
carbon emissions, the envisaged Paris agreement would 
include only voluntary “[intended] nationally determined 
contributions.” It is not expected that there will be any 
real disciplines in the agreement relating to the making 
or the meeting of these commitments on “contributions.” 
Moreover, there will most likely not be any effective 
mechanism in the climate agreement for settling disputes 
about these “contributions.”

What may be most important for purposes of international 
trade law is that, to date, there has been virtually no 
discussion by either climate negotiators or delegates to the 
WTO of the specific kinds of national measures that could 
be seen as “climate measures” taken to fulfil these voluntary 
“contributions,” or of how those national measures could 
be reconciled with WTO law if they restricted or otherwise 
affected trade in goods or services and, thus, fell within 
the scope of the WTO treaty. Therefore, it can already be 
anticipated that there will, in the aftermath of the conclusion 
of the Paris Agreement, be no agreed way of judging 
whether a national “measure” should be exempt or not 
from what would otherwise be WTO trade obligations. This 
omission from the climate debate is critical, and it affects in 
a variety of ways many of the policy options presented in the 
paper.

To keep from opening a Pandora’s box of global 
protectionism, the unique issue of climate change must be 
addressed by the members of the WTO in ways that are 
likewise unique. In framing our policy options for dealing with 
this issue within the global trade system, our focus is on 
the interface between and among national and international 
measures taken to address climate change and the global 
rules of the WTO-based multilateral trading system.

Our very strong view is that global climate rules and 
global trade rules must be consistent in both conception 
and in application. They must likewise be consistent in 
enforcement. Where proposed climate rules are concerned, 
our main focus is on possible approaches that may have 
trade implications or that may otherwise be affected by the 
rules or rulings of the WTO. Where current or proposed 
trade rules are concerned, our focus in these policy options 
is equally on the many affirmative ways that trade and 
trade rules can be used to advance climate actions, and on 
suggesting ways to avoid the potential collisions that may 
occur with the current trade regime when taking climate 
actions. The policy options are arranged in six subcategories 
between which there are a number of overlaps.
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Policy Options

Maximizing the ways trade can address climate change 
while minimizing conflicts between the trade and climate 
regimes. Most of the opportunities trade offers in the 
common struggle against climate change are currently 
being missed. The effort to address climate change must 
occur not only within the UNFCCC; it must also occur 
within the global trade system. There are a whole array 
of ways the WTO and other trade arrangements can be 
used affirmatively to maximize trade as a positive force 
in fighting and forestalling climate change. At the same 
time, it is necessary to anticipate potential conflicts and to 
prevent legal collisions between WTO rules and national and 
international measures taken to address climate change. 
The seven options offered in this subcategory deal with what 
can be anticipated as a legal overlap between the existing 
WTO-based trade regime and the various combinations of 
newly constructed climate regimes that may emerge.

Recognizing embedded carbon in trade and revisiting 
the concept of “like” products. The concept of “like” 
products is part of the foundation of the trade system. The 
determination of “likeness,” which has been the subject of 
endless jurisprudence, has not been made on the basis of 
how products are made or what goes into making them. 
A legal determination in WTO dispute settlement that two 
products are not “like” based on the amount of carbon used 
in making them would be unprecedented. In our view, the 
uniqueness of the existential global challenge of climate 
change fully justifies carving out some kind of a limited 
exception for distinctions between and among traded 
products on the basis of carbon use and carbon emissions. 
At the same time, we are mindful of the legitimate fear 
in the trade regime that doing so as part of a “likeness” 
determination could open the door to other distinctions 
that could threaten the overall trading system. We offer two 
options that seem to us to combine the most benefit for the 
climate at the least risk to trade.

Fostering climate action through enabling the formation of 
climate clubs and coalitions. In the absence of a universal 
and comprehensive approach to climate change we are 
anticipating the continued conclusion of various partial 
and limited climate-related agreements by clubs of some 
countries, and perhaps including in certain instances 
subnational and/or non-state political actors. Given the 
strong potential of such arrangements to complement 
multilateral action, it is, in our view, imperative that the trade 
and climate regimes be mutually supportive of plurilateral 
climate action, and able to respond positively to this 
development. We offer four options, mindful that this must 
be done with due consideration for the WTO core principle 
of non-discrimination, and that there may be potential for 
framing climate-related clubs as plurilateral agreements 
within the WTO and as part of free trade agreements 
permissible under the WTO treaty.

Finding an agreed framework for emissions trading, carbon 
taxes, and border measures. Among the fragmented 
responses to climate change post 2015, we can expect the 
proliferation of a range of policies to price carbon, including 
emissions trading, carbon taxes, and possibly border 
measures. Putting a price on carbon is essential to climate 
change mitigation. But doing so in a largely uncoordinated 
manner enormously complicates the options for preventing 
a collision between the trade and climate regimes. It does so 
especially with respect to the array of trade restrictive border 
measures, which could be implemented by countries for fear 
of carbon leakage and also as political concessions for the 
acquiescence of domestic producers to national restrictions 
on carbon emissions. We offer two options that respond to 
one of the main concerns in the climate-trade interface: that 
of unnecessarily restricting trade for climate reasons.

Making use of subsidies, standards, government 
procurement, and intellectual property. A key challenge 
in addressing climate change is to provide at a minimum 
a level playing field between clean and fossil energies. In 
addition to putting a price on carbon, it is essential to stop 
subsidizing it. We believe that the WTO has a role to play 
in this context, because fossil fuel subsidies are likely to 
affect competition and trade. Moreover, to address climate 
change, it will be necessary to stimulate the production 
and use of low-carbon products. Towards this end, a range 
of policy instruments are being used by policy-makers, 
including the use of subsidies, standards, intellectual 
property rules, and government procurement. In some 
cases, there is a lack of clarity on what is allowed and what 
is not, creating a zone of uncertainty that the six policy 
options offered in this category would seek to address.

Fostering sectoral approaches, including maritime shipping 
and aviation. In tackling climate change, where progress 
among smaller groups of stakeholders on a limited set of 
issues at a time is more easily within reach than a global, 
comprehensive deal, it is relevant to also revisit the concept 
of sectoral deals. Sectoral rules can be the building blocks 
towards global rules. For our final three policy options, we 
have considered two sectors with a clear trade link and with 
abatement opportunities at hand: international shipping and 
aviation.

Next Steps

The trade regime and the climate regime are moving forward 
on many interrelated issues affecting the intersection of 
trade and climate change. None of the policy options for 
dealing with the nexus of trade and climate change will 
succeed if significant additional efforts are not made by both 
regimes to work as one on behalf of our overriding global 
goals for sustainable development. The intent in offering our 
set of policy options is to be thought-provoking. It is not to 
be definitive. We certainly do not anticipate that all of these 
options will be implemented. We hope to inspire considered 
deliberation by trade and climate negotiators and other 
decision-makers alike. We hope too that this considered 
deliberation will help inspire action.
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1. Introduction

Trade rules and climate realities are rapidly approaching 
a crossroads. As the world rightly intensifies its search 
for global solutions for climate change, a vast number of 
climate-related concerns are already consuming climate 
negotiators. To this number must be added the relationship 
between international trade and climate change. Far too 
little attention has been paid in global policy-making to the 
nexus between climate change and trade. In particular, 
important opportunities for the trade system to contribute 
to addressing climate change have been largely overlooked. 
The E15 Expert Group on Measures to Address Climate 
Change and the Trade System, jointly convened by ICTSD 
and the World Economic Forum in partnership with Climate 
Strategies, has sought to bridge this gap.

Economically, environmentally, and in every other way, 
the linkage between trade and climate change in global 
governance is unavoidable and inescapable. Climate 
actions—which, in the current expectation, are to be 
nationally determined—will necessarily affect terms of trade. 
On the other hand, trade has a direct impact on emissions, 
positive and negative, through transport and also through 
the use of resources. Trade can also play an important role 
in mitigation as well as adaptation by fostering access to 
goods such as food, and also by speeding the spread of 
clean new technologies.

The two compelling matters of trade and climate change—
both urgent global concerns—simply cannot be separated. 
One cannot be addressed without affecting the other, and, 
without doubt, we must address both. The world must find 
the best way to continue lowering barriers to international 
trade, so as to spur growth and development, while also 
combating climate change. We need the right global rules 
for both, and we need to think creatively about how to 
navigate within existing rules so as to make the most out of 
the policy space that is already there. The rules we choose 
to use to address one must be consistent with the rules we 
choose to use to address the other.

We see the need for additional efforts by global climate 
negotiators to acknowledge the existence of international 
trade rules. We see, equally and especially, the need for 
constructive dialogue on possible changes to some of those 
trade rules by the WTO. We also see a need for enhanced 
use of various committees and fora under the WTO, as 
well as the United Nations Framework Convention on 
Climate Change (UNFCCC) and other intergovernmental 
organizations, for promoting discussion and information 
exchange to further synergies and make the most out of 
opportunities, while at the same time addressing possible 

areas of tension. Importantly, we see a need for the 
multilateral fora to foster action from the “bottom-up”—
including through plurilateral efforts.

In our view, the key to identifying the improvements needed 
in trade rules can be found by keeping the promise made by 
the members of the WTO in the preamble to the Marrakesh 
Agreement that established the WTO. Originally, in 1947, 
the 23 countries that signed the General Agreement on 
Tariffs and Trade (GATT) professed their shared desire, in 
the preamble to the GATT, for “developing the full use of the 
resources of the world and expanding the production and 
exchange of goods.” In contrast, in 1994, the more than 
100 countries that agreed to transform the GATT into the 
WTO through the conclusion of the Marrakesh Agreement 
expressed their shared desire for “the optimal use of the 
world’s resources in accordance with the objective of 
sustainable development, seeking both to protect and 
preserve the environment and to enhance the means for 
doing so in a manner consistent with their respective needs 
and concerns at different levels of development.”

As we see it, this clear distinction between a desire for “full 
use” and “optimal use” of the world’s resources consistent 
with sustainable development is a distinction that makes 
a crucial difference for the WTO. The Appellate Body of 
the WTO seems to us to see this distinction in much the 
same way. In pointing to the presence of a commitment to 
“sustainable development” in the Marrakesh Agreement, the 
Appellate Body has observed that the signatories “to that 
Agreement were, in 1994, fully aware of the importance and 
legitimacy of environmental protection as a goal of national 
and international policy.”1 There is all the more reason for 
the members of the WTO to be fully aware of this in 2016.

One essential way for the members of the WTO to help keep 
their promised commitment to sustainable development 
is by fully addressing the relationship between trade and 
climate change in all that they do going forward.

Similarly, while carrying out efforts to address climate 
change, parties to the UNFCCC should be held accountable 
to their commitment as expressed in Article 3.5 of the 
Convention, “… Parties should cooperate to promote 
a supportive and open international economic system 
that would lead to sustainable economic growth and 
development in all Parties, particularly developing country 
Parties, thus enabling them better to address the problems 
of climate change. Measures taken to combat climate 
change, including unilateral ones, should not constitute 
a means of arbitrary or unjustifiable discrimination or a 
disguised restriction on international trade.”

1 Appellate Body, United States – Shrimp, WT/DS58 (1998), para. 129 and footnote 107.
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2. Background: Diverging 
Trade and Climate Regimes

2.1.	 Mutual Misunderstanding

Trade and climate policy-making communities exist side 
by side but rarely interact directly. Because of this, in part, 
they are two worlds with insufficient mutual understanding. 
Those who are devoted most to removing barriers to trade 
worldwide often do not put the fundamental legitimacy 
of climate and environmental concerns at the top of 
their priorities. Similarly, those who are devoted most 
to addressing climate change and to mitigating other 
environmental harms often give too little thought to the 
equally fundamental legitimacy of trade and other economic 
concerns, which constitute the basis for growth and 
sustainable development. 

The two worlds of trade and climate have different goals, 
different regimes, and even a host of different acronyms 
and jargon that frustrate communication and that hinder 
reconciliation though a common undertaking. To cite only 
one of many examples, some of the trade advocates among 
us were surprised to learn in our deliberations that climate 
advocates speak of “border tax adjustments” generically, 
while some of the climate advocates among us were equally 
surprised to learn that, in trade, a “border tax adjustment” 
is a legal term of art referring to a specific provision in a 
specific trade treaty obligation. Thus, climate policy-makers 
may be considering using trade measures, or may fear that 
others do, without being fully aware of the legal framework 
regulating them. This is just one example of the mutual 
misunderstandings that exist between the climate and 
the trade worlds, which make progress on addressing the 
issues of “trade and climate change” all the more difficult. 

This mutual misunderstanding must end. Not least, this 
must be done for the sake and in the service of the poorest 
in the world. The millions upon millions of people still mired 
in poverty are the most in need of the economic growth that 
freer trade can help produce, and they are also the most 
at risk from the devastations and dislocations of continued 
climate change. Jim Yong Kim, the president of the World 
Bank, has spoken often of “the intrinsic link between climate 
change and poverty,” and all empirical evidence supports 
him. Pope Francis has reminded us recently of “the intimate 
relationship between the poor and the fragility of the planet,” 
and of the fact that “both everyday experience and scientific 
research show that the gravest effects of all attacks on 
the environment are suffered by the poorest.” The poorest 
among us need both economic growth and help against the 
harmful effects of climate change. 
 

And, in truth, so do we all. The world as a whole needs the 
right blending of economic growth, social inclusion, and 
environmental protection that can only come through a 
shared sustainable development. Neither the goals of the 
long-established global trade regime nor those of the newly-
emerging global climate regime can be accomplished unless 
the two worlds of trade and climate endeavour can come 
together to work as one.

Our overriding message to trade negotiators and to 
climate negotiators alike about how best to meet the 
global challenge of reconciling our goals for trade and for 
climate change is that they must begin by acknowledging 
the inseparability of the two issues. Based on this mutual 
acknowledgment, they must each acknowledge, too, the 
essential legitimacy of the goals of the other, and they must 
begin now, belatedly, to communicate. This communication 
must aim at framing global rules on trade and on climate 
that are mutually consistent, mutually supportive, and 
mutually reinforcing. 

2.2.	 Multilateral Rules and Trade Restrictions

If pressed as to what, above all else, we wish to emphasize 
to global decision-makers, we would start by telling them 
this: where climate change is concerned, international trade 
and all the other aspects of global market commerce cannot 
be ignored; and where international trade is concerned, 
global climate change is a unique issue that must be 
addressed uniquely. We would also tell them this: it is 
perhaps unavoidable that, in legitimately addressing climate 
change, the governments of the world will impose some 
restrictions on trade. 

One issue of concern for the trade and the climate 
communities alike is that of trade restrictions for climate 
purposes (Derwent 2015). Given the unavoidability of 
at least some climate-related trade restrictions, the 
right question is not whether there should be any such 
restrictions. The right question is: which restrictions 
should there be? Crucial related questions are: how can 
we make certain that any such trade restrictions are truly 
being imposed for legitimate climate reasons pursuant 
to legitimate climate measures? And, also, how can we 
keep any legitimate trade restrictions imposed for climate 
reasons from morphing into a multitude of illegitimate trade 
restrictions imposed for a host of other reasons? How 
do we keep necessary climate efforts from undermining 
a global trading system more than half a century in the 
making? 
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The right restrictions will be those that address climate 
change uniquely as a common global concern that is 
altogether unprecedented and altogether unlike all other 
global concerns that might be cited as justification for 
imposing trade restrictions. There are, to be sure, many 
other pressing concerns in the world. In any number of 
ways, the global trade system must—and does—take 
them into account. But none of those other concerns 
justifies making changes in WTO rules that would risk an 
unravelling of decades of global accomplishment in building 
the WTO-based multilateral trading system. Nor can we 
risk undermining the ongoing efforts within that system 
to continue to reduce global poverty and increase global 
prosperity by lowering the remaining barriers to trade. 
Climate change is different. Climate change is unique. 
Climate change threatens the very fate of human civilization 
and of the planet. 

In the absence, so far, of any structured communication 
between the climate and trade worlds, there is a prevailing 
air of mutual apprehension. Climate advocates fear that 
trade rules will keep us from fighting climate change. Trade 
advocates fear that making allowances for fighting climate 
change in trade rules will undermine trade and lead to an 
endless procession of other causes seeking such special 
allowances. There is also a prevailing mutual procrastination. 
Each of the climate and the trade worlds is waiting for the 
other to act first on the issues that concern them both. 

In an effort to end this procrastination, and to help spur 
mutual climate and trade action, we have aired these fears 
ourselves at length in our own deliberations. In airing them 
we have been struck, one and all, and most of all, by how 
misplaced many of these fears really are. The climate 
advocates among us have come to see that trade rules 
already respect the environment, and that numerous trade 
rulings have evidenced this respect. Similarly, the trade 
advocates among us have seen that, far from minimizing 
trade and other market concerns, the climate advocates see 
those concerns as central to solving our climate dilemmas. 
From this illuminating exchange, we have concluded, each 
and all, that the right mix of climate rules and trade rules 
going forward can eliminate the fears of climate and trade 
advocates alike while also fulfilling our goals for climate and 
for trade.

2.3.	 Opportunities for the Trade System to Contribute 
to Climate Action

In addition to eliminating fears and enhancing mutual 
understanding, we have scrutinized at length opportunities 
for the trade system to contribute to climate action, and 
also for the trade system to inform climate action. We have 
observed, for example, that there is an increased tendency 
for climate action and policies between groups of countries 
that are more ambitious, for various reasons, to design and 
implement at a national, regional, or plurilateral level, or even 
between non-state actors and nation states. We believe 
that it is crucial that the trade and the climate systems 
respectively be supportive of these developments, in the 
interest of enhanced action. Indeed, although many of us 
consider multilateral action as the preferred way forward, 

all of us share an increasing understanding that plurilateral 
action may be a powerful complement to multilateral action, 
and, if constructed carefully, can pave the way for progress 
in the multilateral settings. 

Our Group has explored the case for such climate clubs, 
and has discussed how they relate to trade (Victor 2015; 
Leycegui and Imanol 2015; and, Petsonk and Keohane 
2015). We see several possible roles for trade to play in 
this context—for instance in promoting necessary climate 
technology transfer between club members. Whereas the 
trade rules may not pose direct obstacles to the success 
of climate clubs, those rules could be further clarified to 
remove uncertainty and even to make explicit reference to 
climate change. In addition, in the specific case of climate 
action, a few actors moving ahead with more ambitious 
action is associated with risks of both “free riding” and of 
apprehensions of distortions to competitiveness and of 
carbon leakage, at a scale that depends on multiple factors. 
For this reason, allowing the use of some trade-restrictive 
climate measures may be perceived as a key element for 
mitigating those risks, and may thus make a significant 
practical difference to the successful emergence and 
establishment of clubs. 

One concern for trade as well as for climate constituencies 
is the carbon embedded in trade. Indeed, the embedded 
carbon in trade has increased significantly in recent 
decades. This has occurred mostly as a consequence of 
industrialization, specialization, and the globalization of 
value chains, and not because of carbon leakage. This said, 
the uniqueness of the challenge posed by climate change 
argues for scope for policy-makers to consider options 
for allowing trade in goods and services with relatively low 
carbon content to be treated more favourably, so as to 
help stimulate the shift to a low carbon economy (Cottier 
2015). Although encouraging this shift may be one of the 
most important contributions the trade system could make 
to climate action, finding the best way to do so is also one 
of the most challenging issues on which the climate and 
trade worlds must find common ground. Not surprisingly, 
this has indeed proven to be a difficult challenge for our 
Group. The issue of “likeness” is one of the founding and 
fundamental principles of the WTO framework. It is the 
legal glue holding together the two basic principles of non-
discrimination between and among traded products—the 
“national treatment principle” and the “most-favoured-nation 
principle.” Any deviations from the traditional legal notions 
of “likeness” between and among traded products must be 
carefully weighed, so as to be effective in addressing climate 
change, and equally effective in preserving the trading 
system for now and for the future. 

Thus, we wish to emphasize the unique opportunity 
presented for cooperation between the WTO and the 
UNFCCC on trade and climate change. And, with hopeful 
anticipation of such cooperation, we wish also to stress—
specifically for purposes of the WTO trading system—the 
utter uniqueness of climate change. To keep from opening 
a Pandora’s box of global protectionism, the unique issue of 
global climate change must be addressed by the members 
of the WTO in ways that are likewise unique.
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2.4.	 An Elusive Universal and Comprehensive Climate 
Treaty

For all of the long-held hopes of so many in the world, the 
chances of concluding a universal and comprehensive 
climate treaty which will effectively resolve the problem of 
climate change seem, to us, remote. At the same time, it 
seems unlikely to us that nothing at all will be concluded. At 
the time of writing, considerable progress has been made 
towards a positive outcome at the UN climate change 
conference in Paris that could point the way towards more 
positive outcomes beyond. There are considerable political 
pressures worldwide to reach an arrangement. For this 
reason, we are hopeful of the conclusion of a meaningful 
international agreement that, over time, will help humanity 
to avoid worldwide temperature increases that exceed 2 
degrees Celsius (3.6 degrees Fahrenheit). 

The broad outlines began to emerge in Lima of an 
“agreement” in Paris that would be universal but that 
would also be decidedly limited. For reasons perfectly 
understandable within the challenging context of the climate 
negotiations, it is no longer anticipated that a future climate 
agreement will include general obligations for national 
cuts in greenhouse gas emissions. Instead of binding 
commitments on cutting carbon emissions, the envisaged 
agreement would include only voluntary “[intended] 
nationally determined contributions.”2 Conceivably, every 
country would agree to make some such a voluntary 
national “contribution”—a vital advance from the Kyoto 
Protocol where only a list of developed countries committed 
to emission reductions. 

Significantly, however, it is not envisaged at this time that 
there will be any commonly agreed nomenclature in the 
Paris Agreement for either defining or harmonizing these 
voluntary national “contributions.” Furthermore, it is at the 
moment unclear whether parties to the UNFCCC will be 
able to agree on clear metrics that could be used to make 
comparison between these “contributions.” Additionally, it 
is not expected now that there will be any real disciplines 
in the Paris Agreement relating to the making or the 
meeting of these commitments on “contributions.” Not 
least, and importantly, there will most likely not be any 
effective mechanism in the climate agreement for settling 
disputes about these “contributions.” The current draft of 
the proposed climate agreement (October 2015) simply 
incorporates by reference the dispute settlement provisions 
in the UNFCCC—which are optional, and have never been 
used.3 

Moreover, what may be most important for purposes of 
international trade law is that, to date, there has been 
virtually no discussion by either climate negotiators or 
delegates to the WTO of the specific kinds of national 
measures that could be seen as “climate measures” taken 
to fulfil these voluntary “contributions,” or of how those 

national measures could be reconciled with WTO law if they 
restricted or otherwise affected trade in goods or services 
and, thus, fell within the scope of the WTO treaty. Therefore, 
as of now, it can be anticipated that post 2020 there will 
be no reliable way of discerning from the Paris Agreement 
whether a national “measure” supposedly taken in 
furtherance of a “contribution” promised in fulfilment of that 
agreement would be a “climate measure” or not. And, it can 
thus already be anticipated that there will, in the aftermath 
of the conclusion of the Paris Agreement, be no agreed way 
of judging whether such a national “measure” should be 
exempt or not from what would otherwise be WTO trade 
obligations. This omission from the climate debate is critical, 
and it affects in a variety of ways many of the options 
presented in the next section of the paper.

2.5.	 Dealing Uniquely with Climate Change in the 
Global Trade System

In framing our offered policy options for dealing uniquely with 
the issue of climate change within the global trade system, 
we are mindful that there are many different concerns 
relating to the climate, and also that there are many different 
alternative means for addressing the same concerns 
through trade. There can be new rules. There can be revised 
rules. There can be “decisions” and “interpretations” and 
“waivers.” There can be trade reviews and committee 
actions. There can also be WTO dispute settlement. And 
there can be ways for decision-makers to work within the 
existing trade rules. In a number of instances, we offer one 
particular approach as a policy option. In others, we offer 
several possible approaches for consideration by global 
decision-makers.

Each of the policy options that follow garnered broad 
support within the Expert Group. However, it is safe to 
say that none of us agrees on all of them. We have not 
sought to achieve a consensus on our list of policy options. 
We have instead chosen to identify and to offer as broad 
a selection of options as possible for due consideration 
by all of those entrusted with decision-making on the 
interrelationships between trade and climate change. 

Our focus in all of the policy options is on the interface 
between national and international measures taken to 
address climate change and the global rules of the WTO-
based multilateral trading system. Our focus is not on all 
else that could and should be done by the WTO to keep its 
promise to promote “sustainable development.” Moreover, 
it is not on how best to structure a global climate treaty—
although, clearly, that considerable challenge is unavoidably 
related to the interface between climate and trade, and 
therefore we do include some options for climate decision-
makers. 

2 Once an agreement reached, however, these contributions would no longer be referred to as “intended” but simply as nationally determined 
contributions.
3 Article 21 in the draft agreement text dated 5 October 2015, referring to Article 14, UNFCCC.
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Our intent in offering this list of policy options is to be 
thought-provoking. It is not to be definitive. We see the list 
of policy options that follows as, more than anything else, 
a long “checklist” of possibilities for decision-makers to 
consider. We certainly do not anticipate that all of these 
policy options will be implemented. As we explain, some 
are offered in the alternative. We hope to inspire considered 
deliberation by trade and climate negotiators and other 
decision-makers alike. We hope too that this considered 
deliberation will help inspire action. 

The options are arranged in subcategories. However, 
there are overlaps. For instance, options for addressing 
embedded carbon would be useful for elaborating rules for 
carbon taxes and border measures. Similarly, options in the 
area of “clubs” are relevant for sectoral approaches. There 
is no hierarchy of the offered options, and no suggested 
sequencing. Having said that, some options are, of course, 
clearly more within reach over a short to medium time 
horizon than others. 

Our very strong view is that global climate rules and 
global trade rules must be consistent in both conception 
and in application. They must likewise be consistent in 
enforcement. Where proposed climate rules are concerned, 
our main focus in what follows is on possible approaches 
that may have trade implications or that may otherwise be 
affected by the rules or rulings of the WTO. Where current 
or proposed trade rules are concerned, our focus in these 
policy options is equally on the many affirmative ways that 
trade and trade rules can be used to advance climate 
actions, and on suggesting ways to avoid the potential 
collisions that may occur with the current trade regime when 
taking climate actions.
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3.1.	 Maximize Trade Solutions to Climate Change and 
Minimize Regime Conflicts 

Trade offers opportunities as well as constraints in the 
common struggle against climate change. Most of these 
opportunities are currently being missed, and it is, as we 
see it, vital that they be seized. The effort to address climate 
change must occur not only within the UNFCCC; it must 
also occur within the global trade system. Trade can be 
green, and world trade rules can be transformed into better 
tools for making it so. 

In some ways, this is already happening—such as in the 
current negotiations on eliminating duties on environmental 
goods, and in regional trade agreements that include 
provisions on climate change. In other ways, trade 
initiatives aimed at addressing climate concerns have yet to 
unfold. Although WTO rules do acknowledge and respect 
environmental concerns, there are numerous additional 
ways in which the trade regime can contribute to the 
achievement of climate goals. Several such options can be 
found throughout this paper. Through the WTO as well as 
bilateral and regional trade agreements, trade rules can be 
used also to help minimize carbon emissions along global 
supply chains, help shrink fossil fuel subsidies, help promote 
the development of renewable energy, and much more. 
Other expert groups in the E15Initiative have suggested 
numerous such positive innovations for the trade system. 
Because they have done so, we do not repeat many of 
those affirmative policy options here. But we do stress that 
they must not be overlooked.

At the same time, it is, in our view, necessary to anticipate 
potential conflicts and to prevent legal collisions between 
WTO rules and national and international measures taken to 
address climate change. Such possible collisions will differ 
depending on which climate scenarios unfold in the near 
future. 

The options below deal with what can be anticipated as a 
legal overlap between the existing WTO-based trade regime 
and the various combinations of newly constructed climate 
regimes that may emerge. Under most of the likely climate 
scenarios, there will be an irresistible temptation to impose 
trade restrictions and trade sanctions as ways of ensuring 
the enactment and the enforcement of national climate 
measures. Climate measures, moreover, can be expected 
also to affect trade in many other ways, and, by so doing, 
fall within the scope of the WTO treaty. For this reason, 
whatever scenario may prevail in the unfolding climate 
negotiations, drawing a legal line upfront between the trade-
affecting climate measures that are permissible and those 

that are not is imperative. This is true for the global climate 
negotiations; it is also true for any negotiations that may 
result in the formation of “climate clubs.”

Ideally, this legal line should be drawn in concert through 
coordinated legal actions by the parties of the UNFCCC 
and by the members of the WTO. In the alternative, the 
line could be drawn in a legal action taken by either one 
in consultation with the other. An action by the UNFCCC 
rather than by the WTO would then be preferred. Nearly all 
of the members of the WTO are parties to the UNFCCC; 
whereas an action by the WTO would bind only a smaller 
group of countries. Non-WTO countries would remain 
free to take any trade-affecting climate measures they 
wished (just as WTO members remain free to impose any 
trade discrimination on them that they wish). In contrast, 
an action by the Conference of the Parties (COP) would 
politically, if not legally, bind all UNFCCC parties, including 
nearly all of the members of the WTO. Ideally, such a COP 
action could then be echoed and endorsed in a separate 
and simultaneous action by the WTO—although, even in 
the absence of a specific WTO action of endorsement, it 
is highly likely that such a COP action would be given due 
respect as part of public international law in any subsequent 
WTO dispute settlement. 

Unfortunately, as it is, too little thought has been given to 
the questions of when, where, and how to draw this needed 
legal line either in UN climate negotiations or in ongoing 
WTO trade negotiations. To the extent that those involved 
have considered these questions at all, they have evidently 
assumed that these questions will be addressed in due 
course as part of the inter-organizational and procedural 
“end game” whenever the COP finally approaches the 
hoped-for conclusion of a universal and comprehensive 
climate treaty. The COP climate negotiators seem to 
assume that, at that time, the WTO will endorse the new 
climate rules agreed by the COP; the trade negotiators 
seem to assume that, at that time, the COP will reaffirm 
in the Paris Agreement the long-standing international 
commitment to the established trade rules of the WTO. 

As a consequence, endless legal questions—most of them 
left largely unanswered during more than half a century thus 
far of GATT/WTO jurisprudence—will be likely to arise under 
international trade law. There is something considerably less 
than a lack of clarity in international trade law about whether 
some of the climate measures contemplated by some of 
the parties to the UNFCCC would be permissible current 
WTO rules or not. If neither climate negotiators nor trade 
negotiators draw a legal line or provide guidance regarding 
what is a legitimate and lawful climate measure affecting 

3. Policy Options for Mutually 
Supportive Regimes
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trade and what is not, then that line will have to be drawn 
on a case-by-case basis as individual disputes arise; and, 
in the absence of any mandatory climate dispute settlement 
mechanism, that line will be drawn by WTO jurists in WTO 
dispute settlement. In other words, a decision by UN 
climate negotiators not to include a mandatory climate 
dispute settlement mechanism in the Paris Agreement is 
not a decision to foreswear dispute settlement over climate 
disputes that affect trade. Rather, it is a decision de facto 
to leave the settlement of trade-related climate disputes to 
the WTO. Furthermore, the absence of any agreed definition 
of what constitutes a “climate measure” in the Paris climate 
agreement would be a decision de facto to leave the 
clarification of the meaning of “climate measure” to WTO 
jurists on a case-by-case basis. 

Entrusting WTO jurists with such disputes is not necessarily 
the wrong result. In a series of landmark rulings during 
the first two decades of WTO dispute settlement, WTO 
jurists have demonstrated, time and again, that they will 
not automatically permit trade to trump environmental 
concerns. Yet this is not a jurisdictional result that should 
happen inadvertently. Nor is it one that should occur without 
considerable shared discussion among climate and trade 
negotiators alike. Moreover, if there is to be no mandatory 
climate dispute settlement mechanism, and if WTO jurists 
will therefore be expected to judge these disputes, it would 
be best, by far, if they were given more and better guidance 
by those negotiating both on the climate and on trade. At 
a bare minimum, each of the climate and trade regimes 
should acknowledge legally the legitimacy of the other. 
This can best be done in the treaty texts that govern those 
regimes.

In view of the above, and in order to maximize the ways 
trade can address climate change while minimizing conflicts 
between the trade and climate regimes, we offer the 
following options.

Policy Option 1
Enhance the mutual understanding between the trade 
and climate regimes through recognizing the legitimacy 
of each regime and through a greater use of existing fora, 
such as the Committee on Trade and Environment and the 
Trade Policy Review Mechanism of the WTO as well as the 
Subsidiary on Body Scientific and Technological Advice of 
the UNFCCC, for assessing the implications of one regime 
for the other. 

Policy Option 2
Strengthen the WTO Trade Policy Review Mechanism to 
include a required assessment of the impact of relevant 
domestic measures on climate change, and also on efforts 
to address climate change. 

Policy Option 3
Continue to explore the role for a formal and mandatory 
climate dispute settlement mechanism in the UNFCCC and 
in other international climate agreements.

Policy Option 4
In the UNFCCC, include an agreed means for measuring, 
reporting, and verifying measures taken to implement 
Intended Nationally Determined Contributions (INDCs) 
as well as a definition that can be used for purposes of 
identifying “climate measures” in trade and other dispute 
settlement. 

Policy Option 5
Have the WTO agree that it will be bound for purposes 
of WTO dispute settlement by the judgments in any 
climate dispute settlement mechanism relating to climate 
compliance under those agreements. Provide that: 

a)	 A national measure taken by WTO members which 
is found to be in furtherance of a national climate 
“contribution” in a climate agreement will be respected 
in WTO dispute settlement, and that such a measure 
will be exempt from what would otherwise be that WTO 
member’s WTO obligations; 

b)	 Trade sanctions taken by one WTO member against 
goods or services of another WTO member pursuant to 
the terms of a climate agreement to which both those 
WTO members are parties will be considered to be in 
compliance with WTO obligations.

Policy Option 6
Through a decision or some other legal action by the 
members of the WTO, create a legal breathing space by 
establishing a “peace clause” for climate action. Such a 
“peace clause” could require WTO members to wait at least 
three years before challenging national climate measures or 
countermeasures that restrict trade or otherwise have trade 
effects in WTO dispute settlement.

Policy Option 7
Through a common action by the UNFCCC and the WTO, 
clarify the differences, if any, between the concept of 
“common but differentiated treatment” in the climate regime 
and the concept of “special and differential treatment” in the 
trade regime, and, further, clarify the ways and the extent to 
which these forms of treatment should be acknowledged in 
dispute settlement involving trade-related climate measures.

3.1.	 Recognize Embedded Carbon in Trade and Revisit 
the Concept of “Like” Products

Trade obligations are generally obligations relating to the 
traded products themselves, and not to the particular 
traders or to the individual countries that are part of the 
trade system. The most basic trade obligations therefore 
relate to how the products themselves are treated in 
international trade. The most-favoured-nation obligation 
is an obligation not to discriminate between and among 
products from different foreign countries. The “national 
treatment” obligation is an obligation not to discriminate 
in favour of domestic products over the products from a 
foreign country. At the most basic level, these elementary 
obligations in the trading system can work only if we have 
some way of identifying which particular traded products 
are to be compared when determining whether these 
obligations are being respected. For this reason, trade rules 
have long stated that the comparison must be between “like 
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products.” Thus, the concept of “likeness” of products is 
part of the very foundation of the trade system. 

What is, or is not, a “like product” has been the subject 
of endless jurisprudence in the trade system. In trade 
jurisprudence, the determination of whether products are 
“like” or not has been made on the basis of four criteria 
of “likeness”: (1) the properties, nature, and quality of the 
products; (2) the end-uses of the products; (3) consumers’ 
tastes and habits in respect of the products; and (4) the 
tariff classification of the products. The determination of 
“likeness” has not been made on the basis of how products 
are made or on the basis of what goes into making them.

Under this jurisprudence, a distinction made between 
products on the basis of the amount of carbon that is used 
in making them is not justified. A legal determination in WTO 
dispute settlement that two products are not “like” based 
on the amount of carbon used in making them would be 
unprecedented. Conceivably, such a ruling could open the 
door to all kinds of other “likeness” distinctions based on 
other “processes and production methods” (commonly 
called PPMs). If a distinction on the “likeness” of products 
for purposes of determining whether there has been a 
violation of a WTO obligation can be made on the basis of 
the amount of carbon that is used in making them, then 
what other distinctions on what other bases can be made 
relating to PPMs? Where do we draw the line?

In our view, the uniqueness of the existential global 
challenge of climate change fully justifies carving out some 
kind of a limited exception for distinctions between and 
among traded products on the basis of carbon use and 
carbon emissions. At the same time, we are mindful of 
the perfectly legitimate fear in the trade regime that doing 
so as part of a “likeness” determination could open the 
door to other distinctions that could threaten the overall 
trading system. We have considered—at length—numerous 
possible alternatives. We have settled on two options that 
seem to us to combine the most benefit for the climate 
at the least risk to trade. To thread this legal and political 
needle, we offer an approach consisting of two linked policy 
options. 

Policy Option 8
Initiate a joint effort by the WTO, the UNFCCC, and other 
relevant international institutions to establish an agreed 
common international standard for calculating the amount of 
carbon used in the making of traded products;

and,

Policy Option 9
Agree on a “waiver” from WTO obligations for all trade 
restrictive “climate measures” that are based on the amount 
of carbon used in making a product and that are taken in 
furtherance of and in compliance with a UNFCCC climate 
agreement or with a plurilateral “climate club.” 

This approach is not without precedent. In rare instances—
such as with conflict diamonds—waivers have been granted 
for limited purposes and in unique circumstances by the 
WTO for what would otherwise be actions inconsistent 
with WTO obligations. Climate change is suitably unique. 
However, here we emphasize two things: first, the 
importance of a carefully drawn “waiver” that will clearly 
define the limits of such permitted measures; and second, 
the imperative that the climate regime itself defines what 
precisely is a “climate measure.” Otherwise, jurists for the 
trade regime will do so in the context of discrete disputes in 
WTO dispute settlement. 

Such a waiver would open up a series of opportunities for 
the trade system to support climate action. For example, 
this would make it possible for the members of the WTO 
to clarify, through a decision, that, in the definition of a 
“technical regulation” in the WTO Agreement on Technical 
Barriers to Trade (TBT), the word “related” modifying 
“processes and production methods” includes the energy 
used or the carbon emitted in making a product.4 This 
would legally justify legitimate climate-related actions 
that take the form of technical regulations. Similarly, this 
approach would make it possible to amend WTO rules to 
provide that the amount of carbon used in making imported 
products from a WTO member can be calculated and 
included when applying countervailing duties to subsidies or 
anti-dumping duties to those products.5 In addition, it would 
be possible to give consideration to linking the permissible 
use of tariff concessions involving process and production 
methods relating to embedded carbon in a specific product. 
(See further section 3.4 below.)

The granting of such a waiver may be an option not easily 
within reach. There are the concerns of the trade regime 
we have already described, and there is also the perception 
of a North/South divide on the issue of embedded carbon. 
This relates to the fact that while a number of developed 
countries have already managed, to some extent, to 
reduce their production-based emissions, they have not 
yet reduced their carbon consumption. Much of the world’s 
emission-intensive production is increasingly being imported 
from developing or emerging economies. Thus, the burden 
of the waiver we have offered for consideration would fall 
more heavily on developing countries if not accompanied 
by other actions to help assure them of equal competitive 
opportunities in the global marketplace. Such actions should 
include, but not be limited to: the enhanced transfer of 
low-carbon technologies to developing countries, and the 
provision to developing countries of adequate financing for 
climate mitigation and climate adaptation (Cottier 2015).

4 See Annex 1 to the TBT Agreement.
5 See the Agreement on Subsidies and Countervailing Measures and the Anti-Dumping Agreement



16 Policy Options for a Sustainable Global Trade and Investment System

3.3.	 Foster Climate Action Through Enabling the 
Formation of Climate Clubs and Coalitions

As previously indicated, in the absence of a universal 
and comprehensive approach to climate change we are 
anticipating the continued conclusion of various partial 
and limited climate-related agreements by “clubs” of some 
(but not all) UN member countries, and perhaps including 
in certain instances subnational and/or non-state political 
actors. Given the strong potential of such arrangements to 
complement multilateral action, it is imperative that the trade 
and climate regimes be mutually supportive of plurilateral 
climate action, as well as action undertaken by non-state 
actors or by cities, municipalities, and sub-regions, and be 
able to respond positively to this development. This said, we 
are mindful that this must be done with due consideration 
for the core principles of non-discrimination of the WTO. 
We are mindful too that there may be potential for framing 
climate-related “clubs” as plurilateral agreements within 
the WTO and as part of free trade agreements permissible 
under the WTO treaty. Moreover, they could be part of 
regional trade arrangements made outside the WTO.

Relevant in this context is an open question in WTO 
jurisprudence: can climate and other environmental 
measures applied by a WTO member be entitled to the 
general exceptions for what would otherwise be WTO 
trade obligations for trade in goods under Article XX of the 
GATT and, for trade in services, Article XIV of the General 
Agreement on Trade in Services (GATS), only if they address 
environmental harms within the territorial jurisdiction of that 
WTO member? Or can those measures also be entitled 
to those general exceptions if they address environmental 
harm that occurs elsewhere—such as carbon emissions in 
the territorial jurisdiction of another WTO member? 

We offer the following options on climate clubs and 
coalitions.

Policy Option 10
Members of the WTO should affirm by a decision that 
climate measures taken pursuant to a climate agreement 
of the UNFCCC are measures falling within the scope of 
Article XX of the GATT and of Article XIV of the GATS, and 
will be entitled to the benefit of those general exceptions 
to the obligations in the WTO treaty, provided they comply 
in their application with the conditions to those exceptions 
reiterated in Article 3.5 of the UNFCCC. 

Policy Option 11
Members of the WTO should agree on a set of 
circumstances in which there would be a presumption 
in favour of granting a waiver for a climate-related “club” 
organized outside the framework of the WTO to become 
a “plurilateral” agreement under the WTO treaty. Members 
of the plurilateral could commit to a set of rules on climate 
change that would be binding solely on them and would be 
fully enforceable in WTO dispute settlement. 

Policy Option 12
Through a decision by the members of the WTO: 

a)	 Affirm that an agreement by a climate “club” to provide 
“WTO-plus” trade benefits over and above those 
due under the WTO treaty to WTO members that are 
members of that “club,” and not to those WTO members 
that are not “club” members, is permissible under WTO 
rules;

b)	 Provide that trade sanctions taken by a WTO member 
pursuant to a plurilateral “climate club” or some other 
plurilateral climate agreement to which that WTO is a 
party against another WTO member that is not a party to 
that plurilateral climate agreement will be in compliance 
with WTO obligations, only to the extent that the 
requirements of the GATT, the GATS, and other relevant 
WTO agreements are fulfilled. 

Policy Option 13
Through a decision by the members of the WTO, provide 
that: 

a)	 There is no territorial limitation to Article XX of the GATT, 
and that therefore WTO members have the legal right to 
take measures domestically to address environmental 
harms that occur outside their national territory;

b)	 Or, provide, more narrowly, only that there is no territorial 
limitation to Article XX of the GATT and Article XIV of the 
GATS for measures taken for climate reasons relating to 
the amount of carbon used in making traded products.

We note that Article 7.2(c) of the UNFCCC stipulates that 
the COP shall “facilitate, at the request of two or more 
Parties, the coordination of measures adopted by them to 
address climate change and its effects (…).” This is a rather 
far-reaching provision in that it requires concrete action from 
the COP to “facilitate” in addition to creating simply legal 
space for plurilateral action. Moreover, the request by two 
or more parties to which this provision refers would have to 
be made to the COP through inclusion of the item on the 
agenda of a COP, and the COP would then need to actively 
consider the request (Amerasinghe 2010, 22). We have not 
discussed the implications of this in depth, but we believe 
this possible approach is worthy of serious consideration in 
seeking added flexibility for furthering climate action. 

3.4.	 An Agreed Framework for Emissions Trading, 
Carbon Taxes, Border Measures

Among the fragmented responses to climate change post 
2015, we can expect the proliferation of a range of policies 
to price carbon, including emissions trading, carbon 
taxes, and possibly trade restrictive border measures. 
These policies all have relevance for international trade 
because they affect the relative prices of products based 
on their respective carbon emissions. In addition, many 
of them relate to the emergence of climate-related clubs 
and plurilateral actions, such as in the linking of emissions 
trading schemes. 

Putting a price on carbon is essential to climate change 
mitigation. But doing so in a largely uncoordinated manner 
enormously complicates the policy options for preventing 
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a collision between the trade and climate regimes. It does 
so especially with respect to the array of trade restrictive 
“border measures,” which could well be implemented by 
countries for what will be professed to be climate reasons. 
Fearful of “carbon leakage” resulting from domestic policies, 
and of being put at a competitive disadvantage with foreign 
producers, domestic producers may well demand “carbon 
tariffs,” “border tax adjustments,” “free allowances,” and 
other primarily political concessions as the price for their 
acquiescence to national restrictions on carbon emissions. 
Such fears may be overstated. Empirical evidence to date 
suggests that there is less “carbon leakage” than many 
believe. However, politics being what it is everywhere in the 
world, many concessions to local political considerations 
in the form of “border measures” are likely to be made—if 
only to be assured of securing the votes needed for climate 
actions. 

Against this background, instead of simply counting on an 
accommodating reading of Article XX as it stands in eventual 
WTO dispute settlement, the trade system could do more to 
assure such an outcome. This could be done by clarifying 
that the relevant provisions of Article XX apply to protection 
of the world’s climate, for example by an interpretative 
understanding (Porges and Brewer 2013). Indeed, one of 
the main concerns in the climate-trade interface is that of 
unnecessarily restricting trade for climate reasons—a debate 
that is ongoing in the UNFCCC as well as in the WTO and 
other trade settings.6 To this end, we offer the following 
options. 

Policy Option 14
Through a decision by the members of the WTO, clarify 
the relationship between international emissions trading 
schemes and the WTO so as to:

a)	 Ensure that WTO rules explicitly apply to international 
emissions trading;

b)	 Permit importing countries to require importers to 
purchase emission reduction units under that country’s 
emissions trading scheme as a condition of importing;

c)	 Affirm that grants of exemptions and “free allowances” 
in emissions trading schemes are actionable subsidies 
under WTO rules. This could be combined with a 
time-limited peace clause allowing for a phase-out of 
existing free allowances so as to avoid challenges in 
the Dispute Settlement Body.

Policy Option 15 
Through a decision by the members of the WTO, provide 
that a carbon tax or any similar tax based on the amount 
of carbon used in making a product is an indirect tax 
on a product that is therefore eligible for a “border tax 
adjustment” under Article II:2(a) of the GATT, either through 
a charge on an imported product or through a remission on 
an exported product, and, consequently, is not a violation 
of the prohibition against excessive taxation of imported 
products in Article III:2 of the GATT.
 

3.5.	 Make Use of Subsidies, Standards, Government 
Procurement, Intellectual Property

A key challenge in addressing climate change is to provide 
at a minimum a level playing field between clean and 
fossil energies. Importantly, as we have said, this includes 
pricing carbon. In addition to putting a price on carbon, 
it is essential to stop subsidizing it. This should be done 
by phasing out fossil fuel subsidies. We believe that the 
WTO has a role to play in this context, because fossil fuel 
subsidies are likely to affect competition and trade. 

Moreover, to address climate change, it will be necessary to 
stimulate the production and use of low-carbon products. 
Towards this end, a range of policy instruments are being 
used by policy-makers, including the use of subsidies, 
standards, intellectual property rules, and government 
procurement. In some cases, there is a lack of clarity 
on what is allowed and what is not, creating a zone of 
uncertainty that must be addressed. Many options in this 
category are covered by other E15 groups, in particular the 
Expert Group on clean energy technologies and the Task 
Force on subsidies. Below we have chosen to highlight a 
few climate-specific options for consideration. 

Policy Option 16
Mandate full disclosure of fossil fuel subsidies under WTO 
rules, affirm that fossil fuel subsidies are actionable subsidies 
under those rules, and agree on the gradual phase-out and 
ultimate prohibition of such subsidies.

Policy Option 17
Specify that Article XX of the GATT applies to the Agreement 
on Subsidies and Countervailing Measures (ASCM), so that 
subsidies intended to support climate action may deviate 
from the general obligations.

Policy Option 18 
Ban “Buy National” government procurement and permit 
only non-discriminatory purchases of climate-friendly 
environmental goods and services under the WTO 
Government Procurement Agreement while encouraging 
more WTO members to accede to that Agreement. (See the 
Government Procurement Agreement—GPA.)

Policy Option 19
Enhance the clarity of current WTO rules on the 
permissibility of non-discriminatory environmental standards 
and technical regulations by encouraging high standards 
and regulations while barring both de jure and de facto 
discrimination. (See Article I and Article III of the GATT and 
Articles 2.1 and 2.2 of the TBT Agreement.)

Policy Option 20
Encourage the conclusion of mutual recognition and 
harmonization of environmental standards through use and 
enhancement of existing WTO rules, especially through the 
further development of international standards. (See Articles 
2.6 and 2.7 of the TBT Agreement.) 

6 The recent experience of the European Union attempting to impose unilaterally a carbon cost on international aviation clearly demonstrated how 
controversial this issue remains worldwide.
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Policy Option 21
Speed the spread of new green technologies by improving 
the provisions in WTO intellectual property rules on “green” 
technology transfer to least-developed and other developing 
countries. A new WTO working party should be appointed 
to explore and recommend ways of striking an appropriate 
balance to meet the needs for both access and innovation. 
(See Article 66.2 of the Agreement on Trade-Related 
Aspects of Intellectual Property Rights—TRIPS.)

3.6.	 Foster Sectoral Approaches, Including Maritime 
Shipping and Aviation

In addressing climate change, where progress among 
smaller groups of stakeholders on a limited set of issues 
at a time is more easily within reach than a global, 
comprehensive deal, it is relevant to also revisit the concept 
of sectoral deals. Sectoral rules can be the building blocks 
towards global rules. One of the sectors we have considered 
is international shipping—a sector with a very clear trade 
link, and with reasonable abatement opportunities at hand. 
International maritime shipping produces about 3% of global 
greenhouse gas emissions. With such emissions expected 
to double by 2050, the importance of finding a targeted 
solution is clear. Some progress has already been made 
by the International Maritime Organization (IMO) towards 
improving fuel efficiency in international maritime shipping. 
We offer the following sectoral options. 

Policy Option 22
Through a decision of the members of the WTO, affirm 
that climate agreements affecting trade made by certain 
international organizations such as the IMO and the 
International Civil Aviation Organization (ICAO) will be 
upheld in WTO dispute settlement as to WTO members 
that are parties to those agreements, but not to those WTO 
members that are not. 

Policy Option 23
The IMO should set a global target for carbon dioxide 
emissions in international maritime shipping.

Policy Option 24
The IMO or a group of Arctic countries should reach an 
agreement on addressing black carbon and methane 
emissions in the Arctic region in particular, by adopting and 
enforcing performance standards for ships operating in the 
region.

International aviation accounts for about 2–3% of all global 
greenhouse gas emissions, and its global warming impact 
is perhaps twice that amount if water vapour contrails 
and cirrus cloud effects are included. Carbon emissions 
from aviation doubled between 1990 and 2010, and could 
quintuple by 2050. As mentioned, an attempt by the 
European Union to enhance mitigation in the sector targeted 
the inclusion of aviation in the Emissions Trading System. 
However, the international application of the measures was 
suspended by the EU while awaiting results from ICAO’s 
consideration of the issues. 

Therefore, we suggest that the COP should call for the ICAO 
to address issues of climate change more urgently than it 
has done to date. Furthermore, if significant progress is not 
made by the ICAO to address climate change issues, then 
the next COP should request the United Nations General 
Assembly to consider reform and restructuring of the 
ICAO to ensure that climate change issues are sufficiently 
addressed. 
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The Nairobi trade conference (MC10) and the Paris climate 
conference (COP21) mark important steps, but many more 
steps must be taken. The trade regime and the climate 
regime are moving forward on any number of interrelated 
issues affecting the intersection of trade and climate 
change. Above all, we urge all of those who have invested 
so much effort into the separate successes of COP21 and 
MC10 simply to communicate. They must come together 
now, and they must work together now, to explore mutual 
solutions to prevent a collision between the two regimes, 
and, further, to foster and facilitate an ongoing cooperation 
and collaboration between the two regimes. We have 
offered a number of options we believe worthy of their 
consideration. Others will offer more. None of the options 
for dealing with the nexus of trade and climate change will 
succeed if significant additional efforts are not made by both 
regimes to work as one on behalf of our overriding global 
goals for sustainable development.

4. Next Steps
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Annex 1: Summary Table of Main Policy Options

Policy Option Current Status and Gap

Maximize the ways trade can address climate change while minimizing conflicts between the trade and climate 
regimes
1. Enhance the mutual understanding between the trade 
and climate regimes through recognizing the legitimacy 
of each regime and through a greater use of existing fora, 
such as the Committee on Trade and Environment and the 
Trade Policy Review Mechanism of the WTO as well as the 
Subsidiary Body on Scientific and Technological Advice of 
the UNFCCC, for assessing implications of one regime for 
the other. 

Ad hoc discussions have been held in the WTO Committee 
on Trade and Environment (CTE) on climate-related topics.
Some trade-relevant discussions have also been carried out 
under the UNFCCC response measures forum-SBSTA/SBI. 
A decision on the continuation of the response measures 
forum is pending. A more systematic approach is needed.

2. Strengthen the WTO Trade Policy Review Mechanism 
to include a required assessment of the impact of relevant 
domestic measures on climate change, and also on efforts 
to address climate change. 

No steps taken. At the 2009 Copenhagen Climate Summit, 
US President Obama proposed that the WTO Trade Policy 
Review Mechanism be replicated in a climate governance 
context, but no concrete steps pursuant to this have been 
taken within the UNFCCC.

3. Continue to explore the role for a formal and mandatory 
climate dispute settlement mechanism in the UNFCCC and 
in other international climate agreements.

A non-paper by Bolivia on a climate tribunal had been 
submitted in the context of the UNFCCC Ad Hoc Working 
Group on the Durban Platform for Enhanced Action (ADP). 
The latest draft text of the Draft agreement and draft 
decision on workstreams 1 and 2 of the ADP (10 November 
2015) includes under Article 11 (Facilitating Implementation 
and Compliance) an option for the establishment of:

An International Tribunal of Climate Justice to address 
cases of non-compliance with the commitments of 
developed country Parties on mitigation, adaptation, 
provision of finance, technology development and transfer, 
capacity-building, and transparency of action and support, 
including through the development of an indicative list of 
consequences, taking into account the cause, type, degree, 
and frequency of non-compliance.

Bracketed text in the Draft Agreement (Article 104) 
also requests the [IPC][ADP][COP][SBI] to develop the 
[additional] modalities and procedures for the [effective 
operation of the Committee] [process] [mechanism] 
[International Climate Justice Tribunal] [, including the 
Committee,] referred to in Article 11 of the Agreement, 
with a view to completing its work on this matter for 
consideration and adoption by the CMA at its first session.

The scope of the text is limited to developed countries and 
will await an outcome at COP21 in Paris.

4. In the UNFCCC, include an agreed means for measuring, 
reporting, and verifying measures taken to implement 
Intended Nationally Determined Contributions (INDCs) that 
can be used for purposes of identifying “climate measures” 
in trade and other dispute settlement. 

The latest draft text of the Draft agreement and draft 
decision on workstreams 1 and 2 of the ADP (10 November 
2015) provides for a number of options for a review, 
monitoring and verification. So far the nature, impact, 
regularity, and other details of the review process remain to 
be decided at COP21 in Paris. “Climate Measures” are not 
specifically defined but the draft text provides that further 
definitions may be required at a later stage in the negotiation 
process.
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Policy Option Current Status and Gap
5. Have the WTO agree that it will be bound for purposes 
of WTO dispute settlement by the judgments in any 
climate dispute settlement mechanism relating to climate 
compliance under those agreements. Provide that:
A national measure taken by WTO Members which is found 
to be in furtherance of a national climate “contribution” 
in a climate agreement will be respected in WTO dispute 
settlement, and that such a measure will be exempt from 
what would otherwise be that WTO Member’s WTO 
obligations; 
Trade sanctions taken by one WTO Member against goods 
or services of another WTO Member pursuant to the terms 
of a climate agreement to which both those WTO Members 
are parties will be considered to be in compliance with WTO 
obligations.

No steps taken

6. Through a decision or some other legal action by the 
Members of the WTO, create a legal breathing space by 
establishing a “peace clause” for climate action. Such a 
“peace clause” could require WTO Members to wait at least 
three years before challenging national climate measures or 
countermeasures that restrict trade or otherwise have trade 
effects in WTO dispute settlement.

No steps taken

7. Through a common action by the UNFCCC and the 
WTO, clarify the differences, if any, between the concept of 
“common but differentiated treatment” in the climate regime 
and the concept of “special and differential treatment” in the 
trade regime, and, further, clarify the ways and the extent to 
which these forms of treatment should be acknowledged in 
dispute settlement involving trade-related climate measures.

No steps taken

Recognize embedded carbon in trade and revisit the concept of like products

8. Initiate a joint effort by the WTO, the UNFCCC, and other 
relevant international institutions to establish an agreed 
common international standard for calculating the amount of 
carbon used in the making of traded products.

No steps taken

9. Agree on a “waiver” from WTO obligations for all trade 
restrictive “climate measures” that are based on the amount 
of carbon used in making a product and that are taken in 
furtherance of and in compliance with a UNFCCC climate 
agreement or with a plurilateral “climate club.” 

No steps taken

Foster climate action through enabling the formation of climate clubs and coalitions

10. Members of the WTO should affirm by a decision that 
climate measures taken pursuant to a climate agreement 
of the UNFCCC are measures falling within the scope of 
Article XX of the GATT and of Article XIV of the GATS, and 
will be entitled to the benefit of those general exceptions 
to the obligations in the WTO treaty provided they comply 
in their application with the conditions to those exceptions 
reiterated in Article 3.5 of the UNFCCC. 

No steps taken
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Policy Option Current Status and Gap
11. Members of the WTO should agree on a set of 
circumstances in which there would be a presumption 
in favour of granting a waiver for a climate-related “club” 
organized outside the framework of the WTO to become 
a “plurilateral” agreement under the WTO treaty. Members 
of the plurilateral could commit to a set of rules on climate 
change that would be binding solely on them and would be 
fully enforceable in WTO dispute settlement. 

No steps taken

12. Through a decision by the Members of the WTO: 
Affirm that an agreement by a climate “club” to provide 
“WTO-plus” trade benefits over and above those due under 
the WTO treaty to WTO Members that are members of that 
“club,” and not to those WTO Members that are not “club” 
members, is permissible under WTO rules;
Provide that trade sanctions taken by a WTO Member 
pursuant to a plurilateral “climate club” or some other 
plurilateral climate agreement to which that WTO is a party 
against another WTO Member that is not a party to that 
plurilateral climate agreement will be in compliance with 
WTO obligations, only to the extent that the requirements of 
the GATT, the GATS, and other relevant WTO agreements 
are fulfilled.

No steps taken

13. Through a decision by the Members of the WTO, 
provide that: 
There is no territorial limitation to Article XX of the GATT, and 
that therefore WTO Members have the legal right to take 
measures domestically to address environmental harms that 
occur outside their national territory;
Or, provide, more narrowly, only that there is no territorial 
limitation to Article XX of the GATT and Article XIV of the 
GATS for measures taken for climate reasons relating to the 
amount of carbon used in making traded products.

No steps taken

An agreed framework for emissions trading, carbon taxes, border measures

14. Through a decision by the Members of the WTO, clarify 
the relationship between international emissions trading 
schemes and the WTO so as to:
Ensure that WTO rules explicitly apply to international 
emissions trading;
Permit importing countries to require importers to purchase 
emission reduction units under that country’s emissions 
trading scheme as a condition of importing;
Affirm that grants of exemptions and “free allowances” 
in emissions trading schemes are actionable subsidies 
under WTO rules. This could be combined with a time-
limited peace clause allowing for a phase-out of existing 
free allowances so as to avoid challenges in the Dispute 
Settlement Body.

No steps taken but a more ambitious mandate on the 
lines of Para 31 (i) of the Doha Declaration (Clarifying the 
relationship between specific trade obligations in multilateral 
environmental agreements (MEAs) and WTO rules) could be 
envisaged in the future.

15. Through a decision by the Members of the WTO, 
provide that a carbon tax or any similar tax based on the 
amount of carbon used in making a product is an indirect 
tax on a product that is therefore eligible for a “border tax 
adjustment” under Article II:2(a) of the GATT, either through 
a charge on an imported product or through a remission on 
an exported product, and, consequently, is not a violation 
of the prohibition against excessive taxation of imported 
products in Article III:2 of the GATT.

No steps taken 
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Policy Option Current Status and Gap

Make use of subsidies, standards, government procurement, intellectual property

16. Mandate full disclosure of fossil fuel subsidies under 
WTO rules, affirm that fossil fuel subsidies are actionable 
subsidies under those rules, and agree on the gradual 
phase-out and ultimate prohibition of such subsidies.

No steps taken

17. Specify that article XX of the GATT applies to the 
Agreement on Subsidies and Countervailing Measures 
(ASCM), so that subsidies intended to support climate 
action may deviate from the general obligations.

Para 28 of the Doha Ministerial Declaration calls for 
negotiations aimed “at clarifying and improving disciplines 
under the Agreements on Implementation of Article VI of the 
GATT 1994 and on Subsidies and Countervailing Measures, 
while preserving the basic concepts, principles and 
effectiveness of these Agreements and their instruments 
and objectives, and taking into account the needs of 
developing and least-developed participants.” However this 
would depend on the eventual outcome of the Doha Round.

18. Ban “Buy National” government procurement and 
permit only non-discriminatory purchases of climate-
friendly environmental goods and services under the WTO 
Government Procurement Agreement while encouraging 
more WTO Members to accede to that Agreement.

No steps taken

19. Enhance the clarity of current WTO rules on the 
permissibility of non-discriminatory environmental standards 
and technical regulations by encouraging high standards 
and regulations while barring both de jure and de facto 
discrimination. (See Article I and Article III of the GATT and 
Articles 2.1 and 2.2 of the TBT Agreement.)

No steps taken

20. Encourage the conclusion of mutual recognition and 
harmonization of environmental standards through use and 
enhancement of existing WTO rules, especially through the 
further development of international standards. (See Articles 
2.6 and 2.7 of the TBT Agreement.) 

The use of IEC and ISO International Standards is deemed 
consistent with the obligations of countries that are 
members of the WTO and both have adopted the WTO 
TBT Code of Good Practice for preparation, adoption and 
application of standards. 

The IEC and ISO also developed various environment-
related standards including in the following areas of climate 
mitigation: (i) Monitoring and measurement of greenhouse 
gas emissions (ii) Measuring the carbon footprint of 
networks and products (iii) Designing and building energy 
efficient homes and workplaces (iv) Benchmarking for good 
practices including environmental and energy efficiency 
labelling (v) Promoting good practice for environmental 
management and design, and for energy management 
(vi) Disseminating innovative technologies that promise to 
help reduce the effects of climate change (vii) Fostering 
the introduction of new energy-efficient technologies and 
services.

The IEC has a dedicated advisory committee on 
environmental aspects (ACEA). The ACEA coordinates and 
guides the IEC’s efforts to ensure that IEC International 
Standards don’t include specifications which would harm 
the environment. The IEC also has several technical 
committees working in the field of renewable energies, 
looking at areas such as hydropower, ocean power, solar 
energy, wind turbines, and fuel cell technologies. 

In addition a number of bilateral mutual recognition 
agreements (MRAs) has been signed between countries 
although most of these have to do with conformity 
assessment and very few presume equivalence of 
standards. Many of the standards that are deemed 
equivalent have to do with technical specifications for 
products medical or electrical equipment and are not 
specifically related to the environment.
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Policy Option Current Status and Gap
21. Speed the spread of new green technologies by 
improving the provisions in WTO intellectual property rules 
on “green” technology transfer to least-developed and other 
developing countries. A new WTO working party should 
be appointed to explore and recommend ways of striking 
an appropriate balance to meet the needs for both access 
and innovation. (See Article 66.2 of the Agreement on Trade 
Related Aspects of Intellectual Property Rights—TRIPS.)

Ecuador submitted a proposal (IPC/W/585) at WTO 
TRIPS Council meeting on 11-12 June 2013 proposing a 
number of solutions to facilitate the transfer to developing 
countries of environmentally sound technologies that might 
be hindered by intellectual property rights. These included 
a reaffirmation of flexibilities in the TRIPS that would be 
available for green technologies, a review of a review of 
Article 31 of TRIPS, on “Other Use Without Authorization 
of the Right Holder,” and an evaluation of Article 33 of the 
TRIPS on the term of protection. The initial proposal has yet 
to find traction among a number of other WTO members. 
Discussions on the topic will continue in the context of the 
TRIPS Council.

Foster sectoral approaches, including maritime shipping and aviation

22. Through a decision of the Members of the WTO, 
affirm that climate agreements affecting trade made by 
certain international organizations such as the International 
Maritime Organization (IMO) and the International Civil 
Aviation Organization (ICAO) will be upheld in WTO dispute 
settlement as to WTO Members that are parties to those 
agreements, but not to those WTO Members that are not. 

No steps taken 

23. The IMO should set a global target for carbon dioxide 
emissions in international maritime shipping.

More Can be Done: The IMO’s Marine Environment 
Protection Committee (MEPC) has so far not set a GHG 
emissions reduction target for the shipping industry. The 
committee pledged instead to continue analytic work in 
this area. This includes efforts on mandatory measures 
adopted in 2011 and effective from 2013 on improving the 
fuel efficiency of new and existing ships. The fuel efficiency 
objectives of these measures are relevant because they can 
reduce GHG as well as black carbon emissions. The fuel 
efficiency regulations are mandatory, tangible, in force—in 
the form of amendments to the International Convention for 
the Prevention of Pollution from Ships (MARPOL)—and will 
evolve over time.

24. The IMO or a group of Arctic countries should reach 
an agreement on addressing black carbon and methane 
emissions in the Arctic region in particular, by adopting and 
enforcing performance standards for ships operating in the 
region.

More Can be Done: The Arctic Council has approved an 
Arctic Council Framework for Action titled “Enhanced Black 
Carbon and Methane Emissions Reductions.”

In this the eight member states commit to: “Develop and 
improve emission inventories and emission projections for 
black carbon using, where possible, relevant guidelines from 
the Convention on Long-Range Transboundary Air Pollution 
(CLRTAP) and improve the quality and transparency of 
information related to emissions of black carbon,” and 
“Enhance expertise on the development of black carbon 
inventories, including estimation methodologies and 
emissions measurements, by working jointly through the 
Arctic Council and other appropriate bodies…”

The IMO International Code for Ships Operating in Polar 
Waters, addresses safety and environmental issues for 
shipping in hazardous and environmentally vulnerable 
waters of the Arctic and Antarctic regions. The code will 
be mandatory through amendments under both MARPOL 
and the International Convention for the Safety of Life at 
Sea (SOLAS). It will enter into force on 1 January 2017. 
Black carbon has however not been included in the code. 
Perhaps in the future the code might be used to serve as a 
legal basis for expanding IMO regulations to mitigate Arctic 
black carbon. The IMO’s fuel-efficiency regulations will also 
contribute towards reducing black carbon emissions.
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Abstract

Competition law and policy are essential elements of 
the global framework for addressing anticompetitive 
arrangements that thwart development and reduce the 
welfare of citizens. The importance of such law and policy 
is now recognized across developed and developing 
countries alike. Competition law, in particular, deters 
arrangements such as cartels, abuses of dominant position, 
and mergers that, left unrestrained, block competition on 
the merits. Despite the very significant progress towards 
promoting international cooperation and convergence 
in competition policy that has been made mainly by the 
International Competition Network (ICN), an informal 
network of competition authorities, major future challenges 
remain as globalization goes further and deeper. This leads 
the present paper to reflect on the need for additional 
coordination mechanisms to address the challenges 
of an increasingly globalized and networked economy. 
In recognition of the fundamental complementarity of 
competition and trade policy, multiple initiatives have been 
taken at the international level to attempt to formalize their 
interrelationships and better harness related synergies. 
To date, none of these initiatives has resulted in a binding 
framework that ensures a better application of competition 
policy in relation to trade and investment. In the context 

of this incomplete institutional and policy infrastructure, 
the paper puts forward a set of policy options with the 
objective of intensifying international convergence and 
injecting competition into international trade. Many of 
these recommendations can be implemented through 
existing mechanisms and institutions. They include: (i) 
multidimensional awareness raising concerning the role of 
competition policy; (ii) practical steps aimed at enhancing 
cooperation in the implementation of competition policy at 
the international level; (iii) the progressive introduction of 
international dispute resolution and appeal mechanisms; 
(iv) the promotion of convergence and best practices in 
competition regimes through peer reviews; (v) the enhanced 
engagement of national competition authorities in assessing 
and advising on the implementation of trade measures; 
(vi) the review of rules on competitive neutrality as a tool to 
address the role of state-owned enterprises; and (vii) efforts 
to broaden the application of innovative approaches to the 
trade and competition interface in free trade agreements. 
The paper advocates an incremental path to reform 
and emphasizes that the efforts to be undertaken in the 
international competition policy arena should build on the 
important work already being conducted on related issues 
by organizations such as the ICN, the OECD, and UNCTAD.
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Executive Summary

Globalization has become a reality, as manifested by ever-
larger flows of transnational trade and investment. At the 
same time, the latest available figures reflect downward 
corrections of trade growth forecasts. Economists suggest 
that this may be due not only to the lingering effects of the 
2008 financial and economic crisis, but also to structural 
changes that have resulted in lower elasticity of trade 
with respect to general economic growth. Against this 
background, some key questions underlying the policy 
options paper are the following: what can be done to 
renew sustained growth in world trade and to enhance the 
contribution of trade to economic growth and prosperity? 
Is the policy and institutional framework for the global 
economy incomplete?

Competition policy, comprising both competition (antitrust) 
law enforcement and competition advocacy work, is a 
central element of the necessary framework for inclusive 
liberalization. Competition enforcement provides an essential 
tool for countering cartels, abuses of a dominant position, 
and anticompetitive mergers that otherwise undermine 
the purchasing power of citizens, block competitive 
opportunities, and impede development. It is key to ensuring 
that state-owned or mandated enterprises operate in ways 
that promote welfare globally and do not place non-state 
affiliated enterprises at an unfair disadvantage. Finally, as 
elaborated in the paper, competition policy and competition 
analysis are essential to ensure that international trade 
and global value chains operate in ways that are inclusive 
and open with respect to participation by all competitive 
suppliers.

Despite very significant efforts aimed at promoting 
international cooperation in competition law enforcement, 
especially during the past two decades, competition policy 
is as yet only partially adapted to the challenges associated 
with today’s globalized economy. Jurisdictional gaps 
remain to be filled. While much useful work has been done 
by organizations such as the International Competition 
Network (ICN), the Organisation for Economic Co-operation 
and Development (OECD), and United Nations Conference 
on Trade and Development (UNCTAD) to promote 
international cooperation and the voluntary adoption of 
sound enforcement practices at the national level, the world 
today lacks binding mechanisms to ensure transparent 
and non-discriminatory application of competition law by 
all countries. In the absence of such mechanisms, there 
is a risk that competition law enforcement can itself be 
employed as a tool of discrimination or market exclusion, 
contrary to the values it is intended to promote.

The paper outlines proposals to address these challenges. 
It builds on discussions that took place over a one-year 
period in the E15 Expert Group on Competition Policy and 
the Trade System, jointly convened by ICTSD and the World 
Economic Forum with the support of Bruegel, as well as 
think pieces authored by members of the Expert Group.

Background

Globalization has specific implications for competition law 
and policy. The mounting cross-border fluidity of economic 
activity has been reflected in the growing number of 
competition law cases with an international dimension. The 
fact that individual commercial transactions or conduct may 
be subject to overlapping scrutiny by competition agencies 
in multiple jurisdictions, sometimes with conflicting results, 
imply a need for examination of the possibilities for greater 
coordination of enforcement standards and remedies in 
competition law cases with transnational effects.

Supranational trade frameworks have, in the past, provided 
an effective conduit to facilitate the growth of cross-border 
trade flows. In many instances, however, these frameworks 
still entail gaps, flexibilities, and second best approaches 
to trade regulation (and its enforcement) that allow for a 
certain degree of protectionism to resume. It is thus crucial 
to work on those areas of trade regulation where gaps 
persist. In the context of a slow post-crisis global economic 
recovery, renewed attempts to exploit the imperfections of 
the international trade regime may be expected and it will 
be important for policy-makers to consider competition 
principles (market efficiency and consumer interest) in policy 
design and implementation.

Moreover, state-owned enterprises (SOEs) have emerged 
as a new influential player on the international scene. Like 
many non-state-owned companies, SOEs have also grown 
beyond national borders and expanded their activities 
globally. The increasing presence of public enterprises 
in the world economy presents particular challenges 
for competition, trade, and investment policies. The 
establishment of a level playing field between SOEs and 
private businesses is a core challenge for international trade 
and investment policy in the 21st century. A key dimension 
of the framework to be developed will involve ensuring the 
full application of national competition laws to SOEs that 
compete with non-state-owned actors except as specifically 
justified by narrowly defined criteria.
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Given the recent evolution of the global economic landscape 
it has become increasingly important that the competition 
and trade policy communities enter into a constructive 
strategic dialogue to ensure that anticompetitive and trade 
restrictive measures do not negate the growth and efficiency 
gains of the past decades. In order to realize the full 
potential of a globalized economy in promoting sustainable 
growth and development, a re-evaluation of the current 
interaction between the domains of trade and competition 
policy is warranted.

Policy Options

The paper puts forward a set of proposals aiming to 
facilitate the use of competition law and enforcement 
to better harness the benefits brought about by trade 
liberalization.

First, to prevent that these benefits be negated by 
increasingly sophisticated anticompetitive practices and 
arrangements with an international dimension, a re-
examination of the application and design of competition 
policy itself may be required. The paper explores 
reforms that should be undertaken in the competition 
policy community to decrease the risk of inconsistent, 
inappropriate, or abusive use and enforcement of 
competition policy that could have negative impacts on 
trade and investment flows. Four measures are proposed 
to incrementally optimize the international competition 
ecosystem: multidimensional awareness-raising; enhanced 
coordination and collaboration at the supranational level; 
the introduction of an international dispute resolution 
and appeals mechanism in the context of bilateral and 
regional free trade agreements (FTAs); and the promotion of 
convergence in competition regimes through enhanced peer 
reviews.

Second, the paper examines the importance of competition 
policy considerations in the adoption and assessment 
of trade rules and measures. It suggests that renewed 
attention directed at the interface with international trade 
policy is necessary. And, rather than focus on preventing 
anticompetitive measures that may undermine the trade 
agenda, the positive role the competition policy community 
can play in optimizing current international trade frameworks 
should be enhanced. To this end, it elaborates on how 
competition law could be used to counterbalance the 
negative influence of domestic interest groups on the 
trade and investment policies of their governments. Two 
essential dimensions of this strengthening of the role of 
competition policy are put forward: greater empowerment 
and engagement of national competition agencies in the 
decision-making and implementation of existing flexibilities 
in trade rules; and an assessment of the current regulatory 
framework for state-owned enterprises with the elaboration 
of key principles and rules on competitive neutrality.

Third, recommendations are put forward for harnessing 
the power of FTAs and dispersing more widely the most 
useful and innovative approaches to the interface between 
trade and competition policy. In addition to fostering further 
cooperation and convergence in enforcement matters, 
future or presently negotiated trade and investment 
arrangements could act as a vehicle for incremental 
harmonization of competition laws and practices in the 
absence of an international agreement on these issues. 
Particular attention is paid to approaches reflected in the 
recently concluded Trans-Pacific Partnership Agreement. In 
addition, the development of a model competition chapter, 
developed by the ICN with technical advice provided by the 
OECD and UNCTAD, for inclusion in FTAs would greatly 
facilitate the process of formally strengthening the interface 
between trade and competition policy.

Next Steps

It is advisable that competition authorities strategically 
prioritize the implementation of the proposals outlined 
in the paper. Given their limited resources, they should 
place particular emphasis on choosing those options that 
maximize the impact of their interventions and help enhance 
the effectiveness and efficiency of their actions.

The efforts to be undertaken in the international competition 
policy arena should build on the very important work already 
being conducted on related issues by organizations such as 
the ICN, OECD and UNCTAD. A practical and incremental 
approach to the optimization of competition law and policy 
vis-à-vis the global trading system is envisioned. The willing 
participation of leading competition agencies and other 
advocates of progressive competition policy is vital. In this 
way, it is believed that the framework to emerge would 
make an essential contribution to a more inclusive and 
balanced globalization underpinning world prosperity and 
development in the decades to come.
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1. Introduction

The world economy today faces an imposing array of 
challenges—challenges differing, in many ways, from those 
that shaped the prevailing architecture of the global trading 
system. Globalization has become a reality, as manifested 
by ever-larger flows of transnational trade and investment. 
Digital communication networks that span the world 
underpin global trade and investment. And, increasingly, 
participation in global value chains (GVCs) has become a 
fulcrum of success for businesses in developing, emerging, 
and developed economies alike.

At the same time, the latest available figures reflect 
downward corrections of trade growth forecasts. 
Economists suggest that this may be due not only to the 
lingering effects of the 2008 financial and economic crisis, 
but also to structural changes that have resulted in lower 
elasticity of trade with respect to general economic growth.1 
In this context, some key questions underlying this paper 
are the following: what can be done to renew sustained 
growth in world trade and to enhance the contribution of 
trade to economic growth and prosperity? Is the policy and 
institutional framework for the global economy incomplete?

Without denying that the answers to these questions may 
be complex and multifold, this paper starts from the premise 
that, to date, the institutional and policy infrastructure 
to support and ensure the success and inclusiveness of 
a truly global economy is incomplete. Traditional trade 
barriers (tariffs and quotas) have been substantially reduced 
through the General Agreement on Tariffs and Trade (GATT) 
and the World Trade Organization (WTO), and the WTO’s 
Dispute Settlement Understanding has established a robust 
mechanism for resolving many types of transnational trade 
conflicts that previously could fester indefinitely. Bilateral/
regional trade agreements—including, most recently, the 
Trans-Pacific Partnership (TPP)—and a plethora of bilateral 
investment treaties have promoted further liberalization 
and have charted pathways that the global economy and 
multilateral institutions could eventually follow. Plurilateral 
liberalization efforts relating to issues and sectors such 
as government procurement and information technology 
are gathering steam. Yet, sustained efforts to implement 
enforceable multilateral frameworks for investment and 
competition policy covering more than select groups of 
individual economies have foundered, and currently are not 
being actively pursued in relevant institutions. Many national 

economies have yet to recover their pre-crisis dynamism, 
and the possibility of renewed protectionism cannot be ruled 
out. At the very least, renewed efforts are needed to ensure 
market openness and inclusivity that will benefit all members 
of the global community.

Competition policy, comprising both competition (antitrust) 
law enforcement and competition advocacy work, is a 
central element of the necessary framework for inclusive 
liberalization and growth.2 Competition enforcement 
provides an essential tool for countering cartels, abuses 
of a dominant position, and anticompetitive mergers that 
otherwise undermine the purchasing power of citizens, 
block competitive opportunities on the merits, and impede 
development. It is key to ensuring that state-owned or 
mandated enterprises operate in ways that promote welfare 
globally and do not place non-state affiliated enterprises 
at an unfair disadvantage. Finally, as will be elaborated in 
this paper, competition policy and competition analysis are 
essential to ensure that international trade and global value 
chains operate in ways that are inclusive and open with 
respect to participation by all competitive suppliers.

Despite very significant efforts aimed at promoting 
international cooperation in competition law enforcement, 
especially during the past two decades, competition policy, 
which initially emerged as a national (domestic) economic 
policy, is as yet only partially adapted to the scope, reach, 
and challenges associated with today’s globalized economy. 
Jurisdictional gaps relating to practices such as export 
cartels remain to be filled. Additionally, while there has been 
a proliferation of competition laws across the developing 
world during the past fifteen years—to the extent that more 
than 120 WTO member governments now implement 
such laws—the strength of competition policy institutions 
is far from even across countries. And, while much 
useful work has been done by organizations such as the 
International Competition Network (ICN), the Organisation 
for Economic Co-operation and Development (OECD), and 
United Nations Conference on Trade and Development 
(UNCTAD) to promote international cooperation and the 
voluntary adoption of sound enforcement practices at the 
national level, the world today lacks binding mechanisms 
to ensure transparent and non-discriminatory application 
of competition law by all countries. In the absence 
of such mechanisms, there is a risk that competition 

1 For a useful summary, see for example Rajadhyaksha (2015).
2 The policy options paper produced by the E15 Task Force on Investment Policy provides in-depth analysis and recommendations concerning the 
governance of international investment. The paper can be referred to in the present series.
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3 The papers commissioned for the E15 Expert Group on Competition Policy are all referenced below.

law enforcement can itself be employed as a tool of 
discrimination or market exclusion, contrary to the values it 
is intended to promote.

The present policy options paper explores and outlines 
proposals to address these challenges. It builds on formal 
and informal discussions that took place over a one-year 
period in the E15 Expert Group on Competition Policy and 
the Trade System, jointly convened by ICTSD and the World 
Economic Forum with the support of Bruegel, as well as 
on an overview paper and think pieces that were authored 
by members of the Group.3 The policy options paper 
recognizes that the work to be done in the international 
competition policy arena can and should build on the 
important efforts already being undertaken on related issues 
by organizations such as the ICN, the OECD, and UNCTAD. 
Moreover, not all elements needed to optimize the current 
international competition policy landscape will necessarily 
be developed in a particular sequence. A practical and 
incremental approach to the optimization of competition law 
and policy vis-à-vis the global trading system is envisioned. 
The willing participation of national competition authorities 
and other advocates in the refining of relevant proposals 
is essential. It is only through such an inclusive and open-
ended approach that a global competition policy framework 
appropriate to the needs and challenges of today’s 
economy can be developed.
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2.1.	 A Truly Globalized Economy

Today, companies and policy-makers alike find themselves 
in a truly global economy. Trade flows have grown in an 
unprecedented way alongside a sharp increase in foreign 
investment. Since the 1990s, world merchandise trade 
has risen more than 500%. According to OECD (2014) 
estimates, total foreign direct investment (FDI) expanded 
more than four times between 1990 and 2012.

The expansion of trade and investment flows demonstrates 
that countries around the world have embraced trade 
liberalization, opening up their borders to foreign 
competitors—albeit to different degrees. Barriers to trade 
and foreign investment have declined in developed and 
developing economies alike. A large number of companies 
have embraced GVCs as their core mode of product and 
service delivery. This has facilitated a process of production 
which is unbundled into different steps located across 
various countries, intensifying the interconnection of national 
economies and rendering ineffective certain traditional 
approaches to the regulation of markets.

According to the OECD, the top 300 global companies—
with sales over US$1 billion—have 51% of component 
manufacturing, 47% of final assembly, 46% of warehousing, 
43% of customer service, and 39% of product development 
taking place outside of their home country. Multinational 
enterprises (MNEs) have become global players and in 
their search for the best possible conditions, they have 
distributed their production and distribution activities 
worldwide (Eden 2015). In that process, small and 
medium-sized enterprises (SMEs) all over the world have 
integrated into global chains when serving MNEs as 
suppliers, distributors, and retailers, and are now important 
competitors at a global level. 

Globalization of the world economy has resulted in 
enhanced competition and significant improvements in 
consumer welfare across many countries. Growing trade 
flows have imposed competitive pressures on domestic 
product and service markets in most developed and 
emerging economies, resulting in lower prices, to the benefit 
of local consumers, and the stimulation of efficiency and 
innovation among local enterprises.4 Still, globalization has 
not negated the need for governance mechanisms to ensure 
market openness and address market failures, including 
those resulting from anticompetitive conduct.

Indeed, globalization has specific implications for 
competition law and policy.5 The mounting cross-border 
fluidity of economic activity has been reflected in the growing 
number of competition law cases with an international 
dimension. In the recent past, over 90% of fines secured 
by the US competition enforcement authorities in relation to 
cartels have concerned arrangements that are international 
in scope. Similarly, in the European Union, the number 
of antitrust cases involving a participant from outside of 
the Union has grown by more than 450% since 1990. 
Simultaneously, the number of mergers and acquisitions 
entailing a cross-border dimension has increased by about 
250-350% (Capobianco et al. 2015). These developments, 
and the fact that individual commercial transactions 
or conduct may be subject to overlapping scrutiny by 
competition agencies in multiple jurisdictions, sometimes 
with conflicting results, imply a need for examination of 
the possibilities for greater coordination of enforcement 
standards and remedies in competition law cases with 
transnational effects.

2. A Trade and Competition 
Agenda for the Global 
Economy: Scoping the Need

4 There are different approaches to innovation. From the competition perspective, there is evidence that greater competition can drive innovation and 
enhance productivity. The protection of intellectual property is another mechanism to promote innovation. For further development on this approach, the 
tensions and similarities that might exist between intellectual property and competition, see Santa Cruz Scantlebury and Trivelli (2015).
5 Competition law, in particular, provides a vital safeguard against anticompetitive arrangements and practices such as cartels, abuses of dominant 
position and mergers that limit competition and thereby reduce economic welfare in developed and developing economies alike. The broader term 
“competition policy” encompasses, in addition to competition law, other measures that governments take to promote healthy competition in markets. 
These include pro-competitive regulatory regimes governing essential facilities and “competition advocacy” work by competition agencies aimed at 
removing unnecessary structural or regulatory barriers to competition.
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2.2.	 The Lingering Effects of the Economic Crisis

The global economic crisis has had a profound impact on 
the trade, economic, and policy environment firms operate 
in today. We have already noted a sharp cyclical decline in 
trade. Recent trade data show that international trade flows 
are recovering from the crisis, albeit more slowly than many 
would desire. An October 2015 update to the Financial 
Times/Brookings Institute TIGER (Tracking Indexes for the 
Global Economic Recovery) reports as follows. “The world 
economy is beset by a dangerous combination of divergent 
growth patterns, deficient demand, and deflationary risks. 
While growth prospects for the advanced economies have 
improved, emerging market economies are now leading 
the world economy into a slump” (Prasad and Foda 2015). 
The latest figures indicate that trade growth is expected to 
reach only about half of its pre-crisis levels in 2015, and, as 
indicated in introduction, economists suggest that this may 
partly be due to more structural changes that have resulted 
in lower elasticity of trade with respect to general economic 
growth.

The slow and unequal recovery from the crisis, especially 
combined with the lower elasticity of trade, has heightened 
the importance of the global frameworks for trade, 
investment, and competition. On the one hand, it will 
be crucial for countries to adopt necessary trade policy 
measures in order for trade to reach higher growth levels, as 
trade would assuredly serve to promote renewed economic 
growth for many countries and businesses worldwide. This 
may well, and should, include investment and competition 
frameworks. Current supranational trade frameworks have, 
in the past, provided an effective conduit to facilitate the 
growth of cross-border trade flows. On the other hand, 
in many instances, these frameworks and associated 
regulations still entail gaps, flexibilities, and second best 
approaches to trade regulation (and its enforcement) that 
allow for a certain degree of protectionism to resume 
and prevent trade flows from reaching maximum levels. 
Research has shown that existing trade rules have not fully 
prevented WTO members from taking trade-protectionist 
measures as a reaction to the economic crisis (Aggarwal 
and Evenett 2014).

It will thus be crucial to work on those areas of trade 
regulation where gaps, flexibilities, and second best 
approaches persist. Indeed, in the context of a slow post-
crisis global economic recovery as well as heightened 
geopolitical tensions, renewed attempts to exploit the 
imperfections of the international trade regime may be 
expected. 

A further issue of concern is that when making such 
policy decisions with a profound impact on international 
trade and investment, governments tend not to consider 
competition principles in the evaluation of their decisions 
and the impact these might have. In other words, market 
efficiency and consumer interest are not part of the 
evaluation that authorities usually consider. Among the 
areas where protectionist actions may be taken without 
regard to competition policy considerations—facilitated by 

flexibilities in the international trading system—are the use 
of sanitary and phytosanitary (SPS) standards and technical 
barriers to trade (TBTs); FDI restrictions; barriers to external 
competitors in government procurement; anticompetitive 
services regulation; trade defence mechanisms; and the use 
of margins between applied and bound tariffs. These may 
therefore be important areas to look at in order to ensure 
sustainable trade growth.

2.3.	 The Role of State-Owned Enterprises in the Global 
Economy

State-owned enterprises have been part of the landscape 
of a number of nations for many years. Only recently have 
nations come to understand that these enterprises, with 
their many inherited privileges, are blocking competition 
and harming their own markets (Fox and Healey 2014). In 
recent years, state-owned enterprises (SOEs) have emerged 
as a new influential player on the international scene to be 
reckoned with. Like many non-state-owned companies, 
SOEs have also grown beyond national borders and 
expanded their activities globally. Currently, the value of their 
sales represents about 19% of the value of global flows of 
goods and services (Kowalski et al. 2013). According to the 
OECD, 14% of the largest companies in the world are SOEs 
distributed across 37 countries. China, India, Russia, the 
United Arab Emirates, and Malaysia are the countries where 
the largest SOEs continue to be located. 

Additionally, it is noteworthy that many SOEs are involved 
in the provision of services or in extractive industries and 
are found in strategic sectors such as telecommunications, 
financial services, and public utilities. For example, SOEs 
operating in the sectors of land transport, transport via 
pipelines, and air transport generate 21% of world services 
trade (OECD Secretariat 2015). In the manufacturing 
sectors, SOEs account for more than 60% of world 
merchandise trade. 

The increasing presence of public enterprises in the world 
economy presents particular challenges for competition, 
trade, and investment policies. Private businesses, and even 
public companies from third countries, often experience an 
uneven playing field given the advantages that domestic 
SOEs may have in tax treatment, financing, and regulatory 
application (Capobianco and Christiansen 2011). This 
discrimination disadvantages meritorious competition, 
creates market uncertainty, and can adversely affect 
international flows of trade and investment. 

Furthermore, SOEs may have greater ability and/
or incentives than private businesses to engage in 
anticompetitive conduct, as they usually have an important 
market share, allowing them to behave abusively or more 
easily engage in anticompetitive mergers and acquisitions. 
In addition, in many jurisdictions they enjoy competition-
law exceptions that further distort the ability of domestic 
and international firms to effectively compete with these 
enterprises on their domestic and, increasingly, international 
markets. As such, the establishment of a level playing 
field between SOEs and private businesses is a core 
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challenge for international trade and investment policy in 
the 21st century.6 A key dimension of the framework to be 
developed will involve ensuring the full application of national 
competition laws to SOEs that compete with non-state-
owned actors except as specifically justified by narrowly 
defined criteria.

2.4.	 Trade and Competition Policies as Vehicles of 
Inclusive Globalization

 
Given the recent evolution of the global economic landscape 
it has become increasingly important that the competition 
and trade policy communities enter into a constructive 
strategic dialogue to ensure that anticompetitive and trade 
restrictive measures do not negate the growth and efficiency 
gains of the past decades. At the same time, it is crucial that 
the expertise gained by the competition policy community in 
many countries over the past decade or so contributes even 
more powerfully to sustainable trade growth. It is imperative 
that the benefits of globalization and profound technological 
change are not inappropriately captured by narrow 
economic interests but shared as inclusively as possible. 
An inclusive globalization is one where competitive markets 
spread the benefits across all stakeholders in developed 
and emerging countries alike. Competition policy is the tool 
designed to achieve this goal.

In order to realize the full potential of a globalized economy 
in promoting sustainable growth, development, and broad-
based advances in welfare, a re-evaluation of the current 
interaction between the domains of trade and competition 
policy is warranted. In the following section, the paper puts 
forward a set of proposals aiming to facilitate the use of 
competition law and enforcement to better harness the 
benefits brought about by trade liberalization.

First, to prevent that these benefits be negated by 
increasingly sophisticated anticompetitive practices and 
arrangements with an international dimension, a re-
examination of the application and design of competition 
policy itself may be required. The paper will explore 
reforms that should be undertaken in the competition 
policy community to decrease the risk of inconsistent, 
inappropriate, or abusive use and enforcement of 
competition policy that could have negative impacts 
on trade and investment flows. Four related measures 
are proposed to incrementally optimize the international 
competition ecosystem: multidimensional awareness-
raising; enhanced coordination and collaboration at the 
supranational level; the introduction of an international 
dispute resolution and appeals mechanism—when countries 
and national competition authorities are ready in the context 
of bilateral and regional free trade agreements (FTAs); and 
the promotion of convergence in competition regimes 
through enhanced peer reviews.

The paper will further examine the importance of 
competition policy considerations in the adoption and 
assessment of trade rules and measures. To this end, 
it will elaborate on how competition law could be used 
to counterbalance, with consumer interest in mind, the 
negative influence of domestic interest groups on the 
trade and investment policies of their governments. Two 
essential dimensions of this strengthening of the role of 
competition policy are put forward: greater empowerment 
and engagement of national competition agencies in both 
the decision-making and the implementation of existing 
flexibilities in trade rules; and the development of rules on 
competitive neutrality. Additionally, proposals are made for 
harnessing the power of FTAs and dispersing more widely 
the most useful and innovative approaches to the interface 
between trade and competition policy. Particular attention 
is paid to approaches reflected in the recently concluded 
Trans-Pacific Partnership Agreement.

6 The Trans-Pacific Partnership Agreement will reportedly contain important disciplines on the role of SOEs among member countries (see discussion 
below).
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7 It is desirable that competition laws have simple and clear competition objectives, so that authorities are more effective. This also encourages 
international convergence and reduces risks. When the political, economic, or institutional conditions that prevail allow only for competition laws with non-
competition objectives, then these elements should be taken into account in any proposal for convergence.

3. Policy Options for a More 
Integrated Approach

3.1.	 Improving the International Competition Ecosystem 
to Reinforce the International Trade Agenda

Competition law and policy are essential elements of 
the global framework for addressing anticompetitive 
arrangements that thwart development and reduce the 
welfare of citizens. The importance of such law and policy is 
now recognized across developed and developing countries 
alike. Competition law, in particular, deters arrangements 
such as cartels, abuses of dominant position, and mergers 
that, left unrestrained, reduce output and raise substantially 
the prices of goods and services, and otherwise block 
competition on the merits. Much evidence shows that the 
harmful effects of these practices may be even greater 
in developing and transition economies than they are in 
developed economies, due to the general thinness of 
markets and resultant lack of consumer choice (Levenstein 
and Suslow 2006).

Competition law—also referred to in some jurisdictions 
as “antitrust”—is not the only tool that governments have 
at their disposal to mitigate the impact of anticompetitive 
practices. Many or most jurisdictions also employ pro-
competitive sectoral regulatory regimes to ensure access 
to essential facilities. Moreover, competition agencies and 
other advisory bodies may undertake “advocacy” work 
aimed at removing unnecessary structural or regulatory 
barriers to competition. These additional tools—sometimes 
referred to under the wider rubric of “competition policy”—
comprise a further dimension of the measures available to 
governments to ensure that markets function competitively, 
in the interest of citizens. As will be seen, both competition 
law and competition policy can be employed in ways that 
complement international trade policy to better ensure that 
globalization works to the advantage of citizens. 

The number of national competition agencies has grown 
significantly over the past two decades, just as the 
economic interconnectedness of countries worldwide has 
risen. By 2013, the number of jurisdictions with competition 
law reached 127, with the number of enforcing competition 
authorities growing to 120 (Capobianco et al. 2015). 
Global value chains mean that businesses often operate 
across borders. Consequently, many competition cases 
today have an international dimension, in which multiple 
authorities investigate the same matter. At the same time, a 
harmonized multilateral framework for competition policy is 
lacking.

Overall, this means that the risk of inconsistency of antitrust 
decisions with a negative impact on trade and investment 
flows has also risen. The mere fact of having more 
competition authorities in different countries, even if they 
were to have identical laws and procedures, escalates the 
risk of inconsistent decisions. This risk has been significantly 
reduced by the impressive and growing convergence of 
competition laws, as well as major cooperation between 
national competition authorities, to which the ICN has 
greatly contributed. However, the potential for conflicting 
outcomes of two (or more) competition authorities reached 
in investigating the same antitrust case remains latent due to 
a variety of reasons. These include:

1.	 The objectives—or other provisions—of the laws the two 
authorities are enforcing differ;7 or

2.	 The two sets of decision-makers simply come to different 
views on the case, even when the legal framework and 
the market are the same.

Such a system imposes large costs on companies and 
the public sector alike. Firstly, there is the additional 
expense involved for firms in complying with multiple 
parallel investigations, and for competition authorities in 
running them. Secondly, heterogeneity of competition laws 
potentially creates significant costs, either from complexity, 
as businesses must adopt different practices in different 
jurisdictions, or from spillovers when businesses adopt 
practices globally in response to concerns from only one 
jurisdiction. Finally, businesses will seek to avoid competition 
enforcement actions. In a world with many competition 
authorities they might tailor their activities to comply with the 
most restrictive regime. 

Costs could emerge even if all jurisdictions are applying the 
same principles, or even the same procedures, sometimes 
as a simple coordination failure. However, the costs will 
be significantly greater if some major jurisdictions apply 
competition law to pursue goals other than consumer 
welfare, market efficiency, or are prepared to accommodate 
protectionist lobbying from their own businesses or 
governments.

Nowadays, some competition law frameworks entail goals 
and mandates stretching beyond unambiguous competition 
purposes (e.g. protection of domestic SMEs, promotion of 
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specific local employment or domestic production activities, 
etc.). This is not limited to emerging competition law 
regimes. Some examples of strategic use of competition law 
are to be found in developed market economies (Mariniello 
et al. 2015). Authority decisions that are not strictly based 
on non-competition criteria can increase the uncertainties 
faced by foreign producers and affect their incentives to 
invest, export, and innovate (ibid). Hence, strategic use of 
competition policy at a national level to further competition-
unrelated national goals can significantly impair trade and 
investment flows, compromising the economic growth 
potential in the country in question (Neven and Röller 2005). 

In order to minimize the distortive effects of competition law 
and enforcement on trade flows, several enhancements in 
the competition policy related ecosystem might be required. 
The following section proposes specific steps to be taken 
to facilitate the development of a more effective competition 
policy ecosystem, which will reinforce the international rules-
based trade agenda and its associated benefits. 

3.1.1.	 Multidimensional awareness raising 

The first area concerns intensified awareness raising 
regarding: (i) the type and impact of current anticompetitive 
practices; and (ii) the mutually reinforcing objectives and 
interconnections of the trade and competition policy 
agendas. Competition policy should cease to solely exist as 
a stand-alone island isolated from the mainland of the global 
political economy as it is “deeply intertwined with trade, 
foreign investment, free movement of goods, services and 
capital, the law of intellectual property, sectorial regulation, 
and the wide variety of proposed and actual industrial 
policies” (Fox 2015).

The proposed socialization should be advanced at an 
international, regional, as well as national level through 
diverse mechanisms and in a multitude of relevant fora 
such as the ICN, UNCTAD, OECD, and, when feasible, the 
WTO. For instance, when the international community is 
ready, work should resume in the Working Group on Trade 
and Competition Policy at the WTO, which is still extant 
and could serve (as it did in the past) as a powerful vehicle 
for the promulgation of competition policy principles and 
approaches in a multilateral setting (Anderson and Müller 
2015). Such work might also point to the cost of abusive 
usage of competition policy that furthers non-competitive 
goals. 

In addition, to better inform the debate among policy-
makers and in academic circles, the development of an 
independent data and information platform to collect, 
organize, and disseminate information about government 
and private actions that affect the well-functioning of 
markets with an international dimension would be of 
essence.8 Such a platform could also empower civil society, 
the media, and other relevant stakeholders by providing 
them with data and analyses, enabling them to scrutinize 
the decisions of national and international authorities and 
businesses. 

In order to fill the current void and need for the neutral 
and systematic provision of competition-related data of 
international relevance, the main database underpinning 
such a platform would contain documentation of actions 
including:

–– Competition law enforcement cases that discriminate 
against foreign firms;

–– Proposals or decisions in trade policies and trade laws, 
specifically anti-dumping and safeguards, that not 
only affect competition but can induce anticompetitive 
practices like cartelization or abuse of dominance;

–– Government decisions that affect competitive neutrality 
principles, specifically in relation to regulations that 
benefit SOEs;

–– Decisions that affect competition such as discriminatory 
subsidies, industrial policies, and tax exemptions;

–– Abuse of buying power in international supply chains; 
and

–– Changes in national competition laws that intentionally 
handicap foreign firms.

This multidimensional awareness raising would be an 
important step in preparing further work suggested in this 
paper, and the related platform would serve as a source of 
information for policy-makers and interested stakeholders to 
engender further thinking.

The above list is indicative and could be enriched with 
reference to additional developments and actions. The 
database should be publically available on a dedicated 
website. The website would include a search engine that 
could organize information in a way that is efficiently and 
simply interpreted by interested parties.

3.1.2.	 Enhanced competition policy coordination and 
collaboration at the international level

Second, a globalized economy driven by international 
and deeply interconnected commercial activities requires 
an effective, coordinated, and collaborative approach 
not only to trade and investment but also to competition 
policy. International cooperation and coordination in 
the field of competition policy have never been more 
important than today, as competition agencies increasingly 
review multi-jurisdictional mergers and investigate 
conduct that spills across borders. The most complete 
way to minimize inconsistency in competition decisions 
in a multi-jurisdictional world would be to have one 
global supranational authority applying one competition 
law—a proposal that can only be deemed unrealistic in 
today’s world. Even if there were global political will, the 
implementation of this proposal would take a long time. 
Nevertheless, to at least reduce the risk and cost of 
potentially inconsistent antitrust decisions and to increase 
the benefits brought about by the opening of international 

8 This section is based on a proposal put forward by Simon Evenett for the E15 Expert Group on Competition Policy and the Trade System.
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markets, a more realistic and practical method to improve 
coordination mechanisms among competition authorities 
can and should be considered. This would mean adopting 
an incremental approach, mainly using the institutional 
structures and instruments that already exist to optimize 
cooperation and collaboration step by step. 

Step 1: Stronger recognition of the need for an enhanced, 
sustained, and consolidated approach to informal 
international interactions

When the decisions of authorities are divergent and create 
significant costs, the first step to address this situation 
would be to take advantage of and reinforce a process 
that started a few years ago and has proved to be an 
effective way to improve coordination and communication 
among competition authorities: i.e. networking and 
informal interactions among authorities in a broad range of 
international fora. In the recent past, competition authorities 
have benefited from collective cross-fertilization through 
networking activities in organizations like the ICN, OECD, 
UNCTAD, and regional competition fora. More concretely, 
among the different fora, the ICN is truly global, informal, 
and efficient in nature. The OECD Competition Committee is 
technically sophisticated regarding concrete experience and 
knowledge. And UNCTAD is the most efficient middleman 
between technical assistance donors and the youngest 
competition agencies that are most in need of improving 
their technical staff, investigation methodologies, and 
procedures. It is also a voice for developing countries.

In the past, informal cooperation has been extremely useful 
for competition authorities in identifying enforcement issues 
of mutual interest, leading to better understanding and 
sharing of knowledge on the elements of cases (e.g. market 
definitions, assessment of competitive effects, and the 
evaluation of other relevant factors such as efficiency claims, 
entry, etc.). Using informal channels has been less costly 
and bureaucratic than formal instruments, and therefore 
quicker and, in some cases, more efficient than formal 
arrangements. For instance, in merger review, informal 
cooperation has helped to standardize analytical criteria 
(for example in relevant market definitions), understand the 
procedural phases of other jurisdictions, and coordinate 
timing of the review. This type of cooperation has also 
been important to gauge possible effects of a competition 
authority decision in other jurisdictions.

In addition, trust is essential for effective cooperation. The 
importance of informal frameworks lies in the fact that they 
have led to greater trust and have further bred subsequent 
cooperation and overall convergence in competition law 
enforcement. The variety of international meetings where 
members of competition authorities regularly assemble are 
good opportunities to get to know each other and build 
relationships of trust that facilitate coordination and efficient 
communication. Different international organizations and 
regional networks have contributed to the policy dialogue, 
by providing platforms for agency staff and heads to get to 
know one another at conferences and workshops. 

The ICN, for example, organizes annual meetings 
and periodic workshops on specific enforcement and 
policy topics—including mergers, unilateral conduct, 
cartels, advocacy, and agency effectiveness. The OECD 
Competition Committee—its working parties, international 
forums, and regional centres—holds meetings throughout 
the year with senior competition officials from over 50 
countries to discuss key issues, as well as a Global Forum 
with almost 100 jurisdictions. Regional networks, such as 
the European Competition Network or the European, Asian, 
and Latin American regional centres for competition, hold 
other meetings. This possibility for case handlers and heads 
of agencies to contact their international counterparts has 
been instrumental for effective cooperation and coordination 
in multi-jurisdictional cases and for improving the quality 
of their analysis and the alignment of their decisions with 
international best practices.

Such informal interactions and cooperative efforts should 
be supported and further synergies explored wherever 
possible. Moreover, informal international gatherings could 
serve to further coordinate and galvanize support for the 
development and implementation of the most effective 
competition practices and laws. 

As discussed above, not all countries have been able 
to effectively integrate best practices into their legal 
frameworks. Competition agencies, not limited to 
developing countries, have encountered difficulties in 
advocating and implementing changes in their respective 
competition regimes. More work needs to be done among 
competition authorities to assess strategies of successful 
advocacy so that competition policy in these jurisdictions 
can move closer to international standards of best practice.

To address this concern, it is proposed to build a strategy 
sustained on three elements, using the aforementioned 
informal interactions and cooperative efforts and exploring 
their synergies to promote an appropriate implementation of 
best practices.

–– First, the ICN harnesses OECD’s technical capacities 
and its own networking capabilities to develop and 
strengthen recommendations and best practices in those 
areas that need further development.9

–– Second, the ICN develops a “model” advocacy strategy 
aimed at assisting competition agencies, principally 
young authorities, to persuade lawmakers to change the 
existing legal frameworks as necessary to comply with 
best practices.10 This would facilitate advocating with 
legislatures and other policy-makers for the amendment 
of competition regimes.

–– Third, the ICN, drawing on the comparative advantages 
of UNCTAD, provides technical assistance and capacity 
building to competition jurisdictions to implement 
internationally recommended practices. The ICN and 
UNCTAD would collaborate in designing a worldwide 
strategy to consolidate these efforts in implementing 
recommended practices. An evaluation of the results 
could be presented during the ICN´s annual meetings.

9 Most of the recommended practices developed to date and implemented in current competition regimes are concentrated in merger reviews.
10 It is clearly understood that political realities are different in every country, and as a consequence specific strategies will be different. The “model” 
advocacy strategy which is proposed will set out major lines and guiding principles based on positive experiences from other jurisdictions. Each authority 
shall define the specific actions in accordance with their own circumstances and level of development.
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Step 2: Strengthening voluntary international joint 
investigation and decision-making on multi-jurisdictional 
mergers

As a second step, international cooperation and 
coordination initiatives could focus on multi-jurisdictional 
mergers as the most important source of potentially 
conflicting decisions taken by competition authorities. While 
the extension of true supranational decision-making beyond 
some existing regional bodies is not likely in the short term, 
some of the more experienced competition agencies could 
work together more effectively by voluntarily collaborating in 
joint investigation and enforcement. 

To advance such joint investigation and enforcement in 
practical terms, a single coordinating authority for the 
merger investigation in question could be nominated. The 
role of this authority would be limited to the collection of 
information and coordinating activities among investigating 
authorities in the jurisdictions of relevance to the 
international merger. In this case, the coordinator could 
mainly play a procedural role, undertaking those activities 
that would otherwise be duplicated between independently 
investigating authorities. Alternatively, the coordinating 
authority could take on more leadership in the case, for 
example by undertaking analysis of common effects. Under 
no circumstances, however, should this limit the ability of 
national competition authorities to take action on their own 
behalf if they so choose.

Additionally, the ICN could provide a forum for the 
identification of a coordinator or a lead authority in such 
multi-jurisdictional cases, perhaps on the basis of where the 
merging parties have the largest turnover. This mechanism 
of practical coordination could also be applied for 
international cartel and unilateral conduct cases that have 
multi-jurisdictional effects.11 

A useful complement to such a system of international 
cooperation in enforcement would be domestic legislation 
allowing for recognition of foreign competition decisions. At 
present, competition agencies can and do cite the decisions 
of their counterparts as relevant evidence in support of 
their decisions. However, there is no explicit recognition 
provided in law. This could be useful, especially if a lead 
agency is carrying out some of the analysis. For example, 
a competition authority might want to be able to adopt the 
market definition assessed by another competition authority, 
subject only to checks that the market conditions in the two 
jurisdictions are sufficiently similar. Legislation could explicitly 
state that decisions of foreign competition authorities can 
be taken into account as relevant evidence in assessing 
both the substance of a given case and in determining the 
resources to be devoted to the investigation.

These or similar approaches could help reduce the 
economic costs of the lack of coordination among 
competition authorities. Still, it is important to recognize 
that all sources of inconsistencies cannot be completely 
eliminated, especially those originated through competition 
laws whose mandate is not limited to the evaluation of 
competition effects.12 Indeed, any such approach, at least 
initially, would probably be limited to a group of more 
experienced competition authorities that share similar 
mandates and trust one another’s reputation for analysis 
and procedural rigour.

3.1.3.	 Working towards bilateral or regional dispute 
resolution and appeal mechanisms

As a third issue, in discussing the links between trade 
and competition, it would be natural to consider whether 
countries negotiating FTAs (bilaterally or regionally) could 
evaluate whether dispute settlement mechanisms of 
any sort can be applied to cases where divergence of 
competition policies in different countries or competition 
decisions on international matters impose economic costs—
either because of inconsistencies between national laws 
or decision-makers taking different views on a case, even 
when the legal framework and the market are the same. A 
truly multilateral dispute resolution mechanism might not be 
feasible in the medium term. However, the inclusion of such 
mechanisms in bilateral and regional FTAs could present 
an opportunity to experiment and then further explore 
multilaterally. To date, competition policy related provisions 
in FTAs have largely been exempt from the dispute 
settlement mechanism of these regional agreements. 
However, exploratory work towards the introduction of such 
mechanisms can still be considered, and dispute resolution 
mechanisms may also be furthered in the future through 
new emerging FTAs.13 

Two kinds of dispute settlement mechanisms could be 
envisaged: (i) state-to-state dispute settlement mechanisms 
modelled on existing mechanisms established through FTAs 
for other areas of trade policy; and (ii) mechanisms allowing 
private companies concerned by individual decisions to 
seek redress at the international level. These would fulfil 
different functions and consequently be subject to different 
rules and limitations.

Further to the above, any state-to-state dispute mechanism 
would have to relate to challenges by one state against the 
competition policy of another state. Individual decisions 
by a state’s competition authority would be outside the 
purview of such a mechanism. It would simply allow 
states concerned about any discriminatory provisions in 
another state’s competition laws (or consistent practice 
or guidelines) to request a change in such policies if, for 
example, systemic discrimination against foreign businesses 

11 See Report of International Competition Policy Advisory Committee to the Attorney General and Assistant Attorney General for Antitrust (ICPAC) (2000), 
pp. 76-82.
12 This discussion is nicely analyzed in the think piece prepared by Mariniello et al. (2015) for the Expert Group. Possible ways to address the problem of 
inconsistencies of law are considered in the next two subsections below.
13 For greater detail and analysis, see the authoritative E15 think piece authored by Laprévote et al. (2015).
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is found to exist as the outcome of a formalized dispute 
resolution process. Such a limited mechanism would seem 
appropriate as competition law is an important part of 
the business environment, and any emerging multilateral 
framework or regional rules containing principles of non-
discrimination should include a means of settling disputes. 
At the same time, the limited purview of the envisaged 
mechanism would fully recognize that it is important that 
states should not get involved on behalf of an individual 
company that may be aggrieved about its specific treatment 
in a case, as that would potentially politicize competition 
law enforcement and risk losing this policy area’s greatest 
strength—i.e. its focus on the consumer rather than 
balancing rival producer interests.

3.1.4.	 Promoting convergence in competition regimes 
through peer reviews

Finally, since the first competition regime entered into 
force, nations have witnessed significant convergence in 
competition enforcement procedures and methodologies 
of analysis among antitrust agencies. The peer reviews 
undertaken within the frameworks of the OECD and 
UNCTAD contribute to achieve further convergence across 
the globe (Box 1).

Peer reviews are a powerful instrument to assess 
competition law and policy. The process is divided into two 
parts. The first involves an evaluation by an independent 
expert with advanced knowledge and experience regarding 
best international practices and recent developments 
in competition law and policy. These experts also have 
knowledge of the legal framework and decisions taken by 
a jurisdiction that has voluntarily submitted its competition 
law and policy for assessment. The second part consists of 
a peer review by an authority and a public discussion about 
the findings and recommendations with other competition 
authorities. 

Box 1: OECD and UNCTAD Peer Reviews of Competition Laws and Policies

The OECD has conducted in-depth reviews of competition laws and policies in the following countries. Country reports 
have been peer reviewed before publication. 

Australia
Argentina
Brazil
Canada
Chile
Colombia
Czech Republic
Denmark
El Salvador

European Union
Finland
France
Germany
Greece
Honduras
Hungary
Ireland
Israel

Italy
Japan
Korea
Mexico
Netherlands
Norway
Panama
Peru
Poland

Russia
Spain
South Africa
Sweden
Switzerland
Chinese Taipei
Turkey
Ukraine
United Kingdom

The reviews are available at: http://www.oecd.org/daf/competition/countryreviewsofcompetitionpolicyframeworks.htm

UNCTAD has carried out voluntary peer reviews of competition law and policy since 2005 in the following jurisdictions.

Albania
Armenia
Benin
Costa Rica
Fiji & Papua New Guinea
Indonesia

Jamaica
Kenya
Mongolia
Namibia
Nicaragua
Pakistan

Philippines
Senegal
Serbia
Seychelles
Tanzania
Tunisia

Ukraine
West African Economic and 
Monetary Union
Zambia
Zimbabwe

The reviews are available at: http://unctad.org/en/Pages/DITC/CompetitionLaw/Voluntary-Peer-Review-of-Competition-
Law-and-Policy.aspx 
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Peer reviews represent a unique opportunity for competition 
authorities to receive feedback and engage in dialogue with 
international peers fully dedicated to competition law and 
policy. And, as it is well known, peer reviews have become a 
legitimate source of pressure on authorities to improve their 
competition policies and adopt best practices.

Voluntary peer reviews have substantially analysed and 
commented on existing enforcement frameworks and they 
have advanced sound recommendations in jurisdictions 
that are either considering adopting a new competition 
law, or are at an early stage of enforcing their laws, or are 
making changes to their existing regimes, all with a view to 
improving their legal and institutional frameworks. 

It would be worth considering the introduction of peer 
reviews in FTAs as a mechanism to evaluate competition 
decisions in jurisdictions. Further, the conclusions and 
recommendations of such in-depth reviews should be 
public, even discussed in legislatures. It would also be 
advisable to make public the peer review process.

3.2.	 Applying Competition Policy to Optimize Current 
International Trade Frameworks

Recognizing the fundamental complementarity of 
competition law/policy and trade policy, multiple initiatives 
have been taken at the international level to attempt to 
formalize their interrelationships and better harness related 
synergies. Some of these initiatives, including those taken 
in the framework of the United Nations, the WTO, and the 
historic Havana Conference on Trade and Employment 
of the 1940s, are described in Appendix A. A common 
thrust of these past initiatives was to recognize the ability of 
anticompetitive practices and arrangements to undermine 
the benefits of international trade liberalization. It must be 
noted, however, that none of these initiatives has resulted in 
a binding framework that ensures the optimal application of 
competition policy in relation to trade and investment.14

Since the failure of the WTO Working Group on the 
Interaction between Trade and Competition Policy to 
yield agreement on specific policy proposals, international 
cooperation efforts have focused largely on competition 
policy per se, as opposed to the interface between trade 
and competition policy. Much useful work has been done 
by organizations such as the ICN, OECD, and UNCTAD in 
addition to non-governmental organizations like CUTS and 
the national competition authorities of leading jurisdictions. 

While respecting entirely the core mission of national 
competition agencies to investigate and deter 
anticompetitive practices that harm their domestic 
consumers, as well as the focus of organizations like the 
ICN on competition policy per se, this paper suggests 
that renewed attention directed at the interface with 
international trade policy is also necessary. Rather than 

focus on preventing anticompetitive measures that may 
undermine the trade agenda, the paper suggests that the 
positive role the competition policy community can play in 
optimizing current international trade frameworks should be 
enhanced. Such an approach would require the introduction 
of competition policy elements in the trade policy decision-
making process, within each country, to improve the market 
efficiency effect and to inject greater competition. 

Two particular areas of application for such an approach 
come to mind. First, the competition policy community 
could inform decision-making regarding flexibilities provided 
under existing trade rules. Second, competition policy 
could be relevant in rethinking the regulatory frameworks for 
SOEs in view of the limited rules on competitive neutrality 
embodied in current trade rules.

3.2.1.	 Competition policy and its role in the decision-
making of trade measures

Regarding the first area of application—i.e. flexibilities 
and gaps in existing trade rules, the following matters 
(introduced in section 2.2) are of concern: the use of SPS 
standards and TBTs; FDI restrictions; barriers to external 
competitors in government procurement; anticompetitive 
services regulation; trade defence mechanisms; and the 
use of margins between applied and bound tariffs. At the 
multilateral level, the WTO dispute settlement mechanism 
has been designed to address the abusive or protectionist 
use of such instruments. Yet, resorting to the WTO dispute 
settlement mechanism takes place ex post, in other words, 
once the abuse has taken place (as opposed to preventing 
it from happening). 

In adopting a more proactive ex ante approach, it would be 
advisable for each WTO member to invite its competition 
agency to evaluate on the basis of competition merits 
any decision related to anti-dumping, tariff modification, 
government procurement, SPS or TBT measures, FDI, 
and services regulation, and to emit a proposal in each 
case. Before the competition authority makes its proposal, 
it would have the obligation to consult with the parties 
affected by the decision—government, businesses, and 
consumers.

The proposal of the competition authority would be public 
and it would have a mandatory status. If the government 
were opposed to the proposal, as an ultimate option, the 
president or trade minister (or equivalent) would be able 
to veto the decision of the competition authority, with the 
requirement to make public the criteria and arguments on 
which the veto is based.

In concrete terms, this empowerment of national 
competition authorities at a country level could encompass 
the following.

14 Chapter 5 of the Havana Charter, addressing the impact of anticompetitive practices on international trade, was never brought into effect. The UN Set of 
Principles on Competition, while a useful point of reference for countries implementing national legislation, is non-binding in nature. The work of the WTO 
Working Group on the Interaction between Trade and Competition Policy did not yield agreement on particular policy proposals, and in 2004 the work was 
formally placed on hold..
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15 Regarding TBTs, Santa Cruz Scantlebury and Trivelli (2015) provide analysis on the interaction between intellectual property and competition 
enforcement, and the use of standards as a legitimate instrument to promote consumer welfare.
16 For an overview of the interface between trade defence instruments and competition policy, see Laprévote (2015).
17 Documented for example in the OECD’s 2014 review of Experiences with Competition Assessment. http://www.oecd.org/daf/competition/Comp-
Assessment-ImplementationReport2014.pdf.

1.	 In the case of tariffs, the competition authority would 
have the mandate to evaluate the full cost-benefit 
analysis of the tariff movement from the perspective of 
domestic market efficiency.

2.	 In the area of government procurement, ongoing efforts 
to broaden the membership of the WTO Agreement 
on Government Procurement, coupled with the recent 
revision of the Agreement’s text, hold the promise 
of broadening and deepening the extent to which 
this sector, traditionally closed in many countries, is 
exposed to competitive market forces. This can only 
help to achieve better value for money for governments 
in their infrastructure investments and the delivery of 
socially important goods and services. Competition 
agencies should encourage this trend, while calling 
attention to the harm caused by “buy national” 
measures and working with procurement officials to 
eradicate collusion among suppliers (Anderson and 
Müller 2015).

3.	 When it comes to services and investment regulation, 
the competition policy authority, through analysis, could 
evaluate the concrete welfare and market efficiency 
impact of the proposed regulatory changes to better 
inform ex ante national decision-making (before 
protective regulatory barriers are erected). Additionally, 
competition authorities could also provide opinions 
on services liberalization proposals such as the 
Telecommunications Reference Paper.

4.	 In a similar vein, in cases related to TBT and SPS 
measures, the competition authority could conduct 
an independent analysis of the market impact of the 
measures considered. It is not expected that the 
competition authority would substitute the technical 
analysis of the responsible specialized government 
agency. What should be expected, however, is to have 
an independent analysis with a balanced approach that 
evaluates producers, consumer interests, the market 
structure, as well as the market effect of the measure.15 

5.	 As for contingency trade measures such as anti-
dumping, the input of competition agencies could 
provide for an additional and more balanced 
assessment of the competitive effects of the conduct 
under examination. In this case, the competition agency 
should make a full evaluation of the impact of the 
alleged “dumping” or other behaviour, identifying the 
mechanisms by which any alleged harm will result from 
the low prices.16

The appeal of greater empowerment of national competition 
agencies is manifold. Firstly, such an approach cannot be 
perceived as a foreign imposition of legal frameworks onto 
national governments. (This was the perception that some 
developing countries had during the discussion of trade and 
competition in the WTO.) Secondly, the approach would 
represent a domestically integrated pro-market efficiency 

mechanism that effectively reinforces the main objectives 
of the international trade agenda. Thirdly, the a priori 
application of such an approach is an advantage as it allows 
for avoiding the societal costs incurred in implementing 
distortive and protectionist measures (accompanied by 
decreases in consumer welfare and increases in market 
inefficiencies). Fourthly, the approach would allow national 
governments to proceed with any original decision to 
implement a particular measure but it would increase the 
costs for governments to proceed with an anticompetitive, 
distortive proposition. Lastly, this empowerment of national 
competition authorities would be easily implementable 
as most countries—that is over 120 jurisdictions—have 
competition policy agencies that would be able to play the 
role proposed above. 

This proposal would imply an important use of resources for 
competition agencies. Each agency would have to make an 
assessment on the best use of their human and budgetary 
resources in terms of net benefits for society. A gradual 
approach to the incorporation of competition agencies in 
trade decision-making might be necessary.

3.2.2.	 Ensuring competitive neutrality

Maximizing the benefits of trade and investment flows 
in today’s era characterized by a strong presence and 
impact of SOEs on the international scene would demand 
continued and enhanced promotion of a level playing 
field between private and state-owned companies. The 
creation of such a fair and pro-competitive environment 
should rest with competition policy authorities. These 
authorities should assess the current regulatory framework 
for SOEs in order to issue public recommendations on a 
relevant set of competitive neutrality principles. Increasingly, 
governments are bringing competition principles into the 
impact assessment of their measures.17 Potential distortions 
regarding state ownership (and related forms of control) 
of, and subsidies to, companies involved in competitive, 
commercial activities could be brought consistently into this 
framework. Any such proposal would need to preserve the 
state’s right to determine ownership regimes.

This could happen purely domestically, as an outcome of 
impact assessment policies. However, the growing concern 
over the international activities of SOEs creates scope for 
an international agreement that could define some key 
principles to ensure competitive neutrality both in cross-
border and domestic regulation of SOEs. As Gestrin et al. 
(OECD Secretariat 2015) further elaborate: “in the absence 
of such an agreement, governments could increasingly 
resort to their bluntest policy instrument—denial of market 
access. It would therefore seem desirable to reach some 
form of mutual international agreement.”

The publicly released summary of the TPP Agreement 
(USTR 2015)—concluded in October 2015, subject to 
ratification by the parties—offers further insight on the way 
forward.
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17. State-Owned Enterprises (SOEs) and Designated 
Monopolies
All TPP Parties have SOEs, which often play a role 
in providing public services and other activities, but 
TPP Parties recognize the benefit of agreeing on a 
framework of rules on SOEs. The SOE chapter covers 
large SOEs that are principally engaged in commercial 
activities. Parties agree to ensure that their SOEs 
make commercial purchases and sales on the basis 
of commercial considerations, except when doing so 
would be inconsistent with any mandate under which an 
SOE is operating that would require it to provide public 
services. They also agree to ensure that their SOEs 
or designated monopolies do not discriminate against 
the enterprises, goods, and services of other Parties. 
Parties agree to provide their courts with jurisdiction over 
commercial activities of foreign SOEs in their territory, 
and to ensure that administrative bodies regulating 
both SOEs and private companies do so in an impartial 
manner. TPP Parties [also] agree to not cause adverse 
effects to the interests of other TPP Parties in providing 
non-commercial assistance to SOEs, or injury to another 
Party’s domestic industry by providing non-commercial 
assistance to an SOE that produces and sells goods in 
that other Party’s territory...

At a minimum, the importance given to the subject of 
SOEs and monopolies in the TPP has further highlighted 
the significance of these topics for future deliberations on 
governance in the global economy.

3.3.	 Harnessing the Power of Free Trade Agreements 

The interface between competition and trade policy has 
been extensively developed in the context of bilateral and 
regional FTAs. The vast majority of FTAs concluded between 
WTO members now contain detailed provisions dealing with 
competition law and policy-related matters.18 

While the core objective of an FTA is typically the elimination 
of discriminatory practices and artificial barriers to trade and 
investment, integrating competition policy principles and 
provisions has grown in importance. New and emerging 
FTAs increasingly include specific chapters and provisions 
on competition matters. The initial objective of incorporating 
these provisions in FTAs is to prevent the benefits of 
international trade from being diminished by anticompetitive 
practices. There is an additional benefit of competition, 
which is to avoid domestic anticompetitive behaviour that 
affects market efficiency in sectors that are not necessarily 
tradable but that do have an impact on tradable goods.

The competition provisions in FTAs range from ambiguous 
obligations through to deep commitments. At one end 
of the spectrum, there are provisions that lay out, in very 
broad terms, the obligation of promoting competition within 
the signatory parties, without further elaboration. As we 

move to the other end of the spectrum, FTA obligations are 
more clearly defined and involve: adopting or maintaining 
competition laws; addressing anticompetitive practices; 
establishing mechanisms to facilitate and promote 
competition policy; considering the impact of regulation 
on competition; and promoting a competition culture 
(Laprévote et al. 2015). These provisions can go further. 
They can define the design of competition regimes to be 
established in the signatory countries, or even determine 
which anticompetitive practices the signatory parties should 
address—i.e. anticompetitive agreements, abuses of market 
power, and anticompetitive mergers. 

As has been noted supra, there may also be provisions in 
trade agreements on the treatment of SOEs and designated 
monopolies with related concerns over competitive 
neutrality. Accordingly, some FTAs are very stringent 
regarding competitive advantages provided to SOEs, while 
others establish that public enterprises should have equal 
treatment as private companies and should therefore be 
subject to competition laws. What is more, several FTAs 
now also contain provisions on positive and negative 
comity, in which the parties have agreed to cooperate 
on a reciprocal basis in implementing mechanisms for 
competition law enforcement. These can range from 
notifications and consultations of the enforcement activities, 
investigatory assistance, exchange of information, and 
enforcement coordination.

The inclusion of competition provisions in FTAs has 
developed in different ways, thus providing diverse 
legal frameworks (Laprévote et al. 2015). For example, 
the approach taken in the North American Free Trade 
Agreement requires parties to adopt measures to deal 
with anticompetitive behaviour and the establishment of 
competition regimes within the signatory parties. Provisions 
on cooperation and coordination, SOEs, and designated 
monopolies are also included.

The EU has adopted by far the most comprehensive 
approach for consistent rules and the harmonized 
implementation of competition law, which is applied across 
EU member states. All members have delegated powers 
in merger control and antitrust to a supranational authority, 
the European Commission. Member state anticompetitive 
acts and measures with cross-border effects are included 
in the prohibitions. When it comes to trade in the internal 
market, all tariff and non-tariff barriers have been eliminated. 
Members of the EU enforce their national competition 
laws, which are harmonized, and have a model of regional 
coordination, the European Competition Network.

As a further important illustration, the relevance of 
competition policy for international trade policy is seen 
clearly in the framework of the TPP Agreement. The 
summary of chapter 16, released by the Office of the United 
States Trade Representative (USTR 2015), reads as follows.

18 See the think piece produced by Laprévote et al. (2015) for comprehensive analysis of this issue.
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16. Competition Policy
TPP Parties share an interest in ensuring a framework 
of fair competition in the region through rules that 
require TPP Parties to maintain legal regimes that 
prohibit anticompetitive business conduct, as well as 
fraudulent and deceptive commercial activities that harm 
consumers. TPP Parties agree to adopt or maintain 
national competition laws that proscribe anticompetitive 
business conduct and work to apply these laws to all 
commercial activities in their territories. To ensure that 
such laws are effectively implemented, TPP Parties agree 
to establish or maintain authorities responsible for the 
enforcement of national competition laws, and adopt or 
maintain laws or regulations that proscribe fraudulent 
and deceptive commercial activities that cause harm 
or potential harm to consumers. Parties also agree to 
cooperate, as appropriate, on matters of mutual interest 
related to competition activities. The 12 Parties agree 
to obligations on due process and procedural fairness, 
as well as private rights of action for injury caused 
by a violation of a Party’s national competition law. In 
addition, TPP Parties agree to cooperate in the area of 
competition policy and competition law enforcement, 
including through notification, consultation and exchange 
of information. The chapter is not subject to the dispute 
settlement provisions of the TPP, but TPP Parties may 
consult on concerns related to the chapter.

Overall, trade policy instruments have become important 
platforms for cooperation in competition enforcement. 
Nations throughout the world have paid special attention 
to incorporating competition provisions in FTAs and other 
economic integration arrangements (particularly the US and 
the EU), a trend that has started to facilitate the necessary 
cooperation and coordination between national competition 
authorities when enforcing competition law.

In addition to fostering further cooperation and convergence 
in enforcement matters, future or presently negotiated free 
trade and investment arrangements could act as a vehicle 
for incremental harmonization of competition laws and 
practices in the absence of an international agreement 
on these issues. To this end, the development of a model 
competition chapter for inclusion in FTAs would greatly 
facilitate the process.19 

The first step towards the development of such a model 
chapter would be the identification of common areas of 
competition policy that could be included. The model 
chapter should include enforcement provisions that would 
be developed by the OECD and ICN, covering abuse of 
market power, cartels, and mergers. Existing ICN and 
OECD best practice documents already contain much of 
the necessary material. Regarding the treatment of SOEs 
and designated monopolies, the development of a model 

text by the ICN20 under the principles of transparency and 
non-discrimination could be the way forward.21 The model 
chapter should include competition advocacy provisions 
aimed at raising awareness of the role of competition 
and promoting a competition culture.22 The inclusion of 
provisions on procedural standards for competition law 
enforcement—such as procedural fairness, transparency, 
and non-discrimination—is also crucial to ensure that 
the decisions taken under the umbrella of FTAs are fair, 
reasonable, transparent, and effective. 

Still, successful promotion of the adoption of a competition 
chapter among authorities and governments will largely 
depend on the incentives and potential costs of including 
competition provisions in an FTA. To highlight and 
enhance the benefits of such an adoption, it would be 
useful to: (i) precisely identify the key common areas of 
agreement in FTAs and reconcile the differences between 
approaches; (ii) increase awareness regarding the benefits 
of competition provisions in FTAs in order to reduce political 
costs; (iii) facilitate technical assistance to states that face 
difficulties in implementation; and (iv) assess the potential 
trade concessions that might be needed to incorporate 
competition clauses in FTAs. 

19 This section is derived substantially from Laprévote et al. (2015).
20 The ICN has already developed recommendations to assist agencies in the application of unilateral conduct rules regarding state created monopolies.
21 For more in-depth analysis of the competition perspective on SOEs, see OECD Secretariat (2015). 
22 ICN has developed different products for competition advocacy that could inspire this section of the chapter.
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4. Next Steps

As highlighted in the introduction to this paper, the world 
economy today faces a potentially daunting array of 
challenges. Globalization has become a reality and has 
lifted millions of citizens out of extreme poverty. Yet recovery 
from the global financial and economic crisis has been 
slow and may be faltering in important parts of the world. 
This brings a renewed threat of protectionist measures that 
could exploit gaps or flexibilities in the global trade system 
and that respond to the needs of particular national interest 
groups while further diminishing prospects for world trade 
and economic growth.

Without denying the complexity of the challenges involved 
in strengthening global growth, the analysis and proposals 
herein have attempted to scope one important dimension of 
the problem—i.e. the incompleteness of the institutional and 
policy infrastructure to ensure open markets and a dynamic 
and competitive global economy. This policy options 
paper elaborates on two broad proposals: (i) international 
convergence and (ii) injecting competition into international 
trade.

Both proposals encompass a number of dimensions and 
work programmes that could enhance the (already vital) 
contribution of competition policy to global prosperity 
and development. Many of these efforts would represent 
extensions of initiatives already being taken at the national 
level or in the context of new FTAs, including the recently 
concluded TPP Agreement. As such, while bold and 
ambitious in some respects, the policy options also build 
very concretely on practical steps that are underway as 
well as exploratory work already initiated in various relevant 
international organizations, NGOs, academic institutions, 
and think tanks. In summary, the options include:

–– Multidimensional awareness raising concerning the role 
of competition policy in ensuring that market forces 
work to the benefit of all citizens and are not distorted by 
cartels and other anticompetitive practices;

–– A series of practical and incremental steps aimed 
at enhancing cooperation and coordination in the 
implementation of competition policy at the international 
level;

–– Progressive introduction of international dispute 
resolution and appeal mechanisms in ways that elicit 
the support and participation of national competition 
authorities;

–– The promotion of convergence in competition regimes 
through enhanced peer reviews with a view to improving 
competition policies and adopting best practices;

–– Enhanced engagement of national competition 
authorities in assessing and advising on the 

implementation of trade measures that potentially restrict 
competition;

–– The elaboration of new rules on competitive neutrality 
and state monopolies as tools to address the role of 
SOEs; and

–– General efforts to broaden the application of recent 
innovative approaches to the trade and competition 
interface in regional and bilateral trade agreements. In 
this context, a model chapter on competition policy 
for FTAs could be developed by the ICN with technical 
advice provided by the OECD and UNCTAD. In 
addition, the migration of current approaches into the 
multilateral trading system itself could be considered at 
an appropriate stage. At a minimum, the WTO should 
presently be taking stock of related developments and 
generating databases of possible approaches.

It is advisable that competition authorities strategically 
prioritize the implementation of these proposals, within a 
framework of gradualness and sustainability. Given their 
limited resources, they should place particular emphasis 
on choosing those options that maximize the impact of 
their interventions and help enhance the effectiveness and 
efficiency of their actions.

The policy options paper emphasizes that the efforts to be 
undertaken in the international competition policy arena 
can and should build on the very important work already 
being conducted on related issues by organizations such as 
the ICN, OECD and UNCTAD. A practical and incremental 
approach to the optimization of competition law and policy 
vis-à-vis the global trading system is envisioned. The willing 
participation of leading competition agencies and other 
advocates of progressive competition policy is vital. In this 
way, it is believed that the framework to emerge would 
make an essential contribution to a more inclusive and 
balanced globalization underpinning world prosperity and 
development in the decades to come.
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Appendix A: Competition Policy in the Multilateral Trading 
System: Historical Perspective and Developments

The competition policy agenda is not new to the multilateral 
trading system. Anticompetitive practices and policies to 
combat them have been considered in the deliberations 
of the international trade community since the early 
second half of the 20th century. From the days of the 
Havana Charter to the 2004 Decision on Singapore Issues, 
competition policy has been a core part of the discussions 
in the multilateral trade domain.

The Havana Charter

In the late 1940s, trade liberalization was deemed critical 
for the recovery of the world economy, especially for the 
United States whose external policy advocated the opening 
of markets to rebuild the European countries following 
World War II. Accordingly, the United States promoted 
the inclusion of competition principles in the new world 
trade regime in an effort to address the international cartels 
harming trade23 (reflecting its opposition to German cartels 
and Japanese zaibatsu).24

In this endeavour, under the auspices of the United Nations, 
member countries started negotiating the Havana Charter25 
as a first attempt to govern and set forth unified rules for 
international trade and competition. When the Charter was 
under negotiation, no more than 10 jurisdictions—all of them 
the developed countries—had a competition law to address 
anticompetitive practices.

In 1947, a draft of the Havana Charter called for the 
creation of an International Trade Organization (ITO). 
The scope of action of the Charter was far-reaching as 
its rules covered a wide range of disciplines including 
employment, commodity agreements, and many aspects 
of international trade—quantitative restrictions, subsidies, 
export taxes, discrimination, and tariff reduction. One 
chapter of the Charter titled “Restrictive Business Practices” 
was exclusively devoted to fair trade measures dealing 
with anticompetitive practices. In particular, Article 46 
section 1 of the Charter provided that Members “shall 
take appropriate measures and shall co-operate with the 
Organization to prevent, on the part of private or public 
commercial enterprises, business practices affecting 
international trade which restrain competition, limit access 
to markets, or foster monopolistic control, whenever 
such practices have harmful effects on the expansion of 
production or trade (…).”26

During the drafting of the Charter, the document deviated 
from the one envisioned by the US negotiators, and the 
Havana Charter was never ratified. However, the Charter 
was the first joint effort introducing pro-competition 
principles and rules in international trade instruments and its 
significance is hence not to be overlooked.

General Agreement on Tariffs and Trade

At the same time as the Havana Charter discussions were 
taking place, the General Agreement on Tariffs and Trade 
(GATT) was under negotiation in Geneva. The GATT, which 
came into force in 1948, captured most of the commercial 
policy clauses developed under the Havana Charter, with 
the exception of those commitments expressly addressing 
the relationship between trade and competition policy. 

In the following years, the GATT-powered multilateral 
negotiations mainly focused on the progressive reduction 
of trade barriers and the non-discriminatory treatment 
of imported goods. Still, through the introduction of (1) 
principles of non-discrimination in the form of the most-
favoured nation and national treatments as well as (2) 
mechanisms to facilitate tariff bindings, the GATT had a 
significant impact on the competition landscape in the 
member states. At the time, competition law was in its 
infancy and an insufficient international consensus existed 
on competition-law-related issues.27

Nevertheless, during its existence, GATT deliberations 
included initiatives that attempted to incorporate 
international competition law. For example, at the Geneva 
Round of 1956, a commission of competition law experts 
was formed to analyse the extent to which the GATT was 
the appropriate forum to address competition policy issues. 
Additionally, the early negotiations of the Agreement on 
Trade Related Investment Measures (TRIMS) considered 
provisions on competition policy similarly to the negotiations 
regarding the Agreement on Trade-Related Aspects of 
Intellectual Property Rights (TRIPS) which contemplated 
the introduction of competition policy as an important 
counterbalancing element to the intellectual property 
rights.28

23 See Mehta, Pradeep Singh, and Udai S. Mehta. 2015. Consequences of Cartelisation in Primary Commodities: Focus on Natural Rubber and Banana. 
E15Initiative. Geneva: International Centre for Trade and Sustainable Development (ICTSD) and World Economic Forum.
24 See Hoekman, Bernard M., and M. M. Kostecki. The Political Economy of the World Trading System: The WTO and beyond. 2nd ed. Oxford: Oxford 
University Press, 2001.  Committeening. Through the datory Pricing,ng licy of the United States considered
25 Havana Charter for an International Trade Organization, March 24, 1948 (United Nations Conference on Trade and Employment, Havana, Cuba); 
available at: https://www.wto.org/english/docs_e/legal_e/havana_e.pdf
26 Id.
27 See Taylor, Martyn D. 2006. International Competition Law: A New Dimension for the WTO? Cambridge 
University Press.
28 See Santa Cruz Scantlebury, Maximiliano, and Pilar Trivelli. 2015. Competition, Trade and Intellectual Property Rights. E15Initiative. Geneva: International 
Centre for Trade and Sustainable Development (ICTSD) and World Economic Forum.
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World Trade Organization and the Singapore Issues

In 1995, the World Trade Organization (WTO) came into 
existence replacing the GATT. In December 1996, at the first 
WTO Ministerial Conference held in Singapore, the debate 
over the usefulness of competition law and policy in the 
international trade system was revived. Thus, competition 
policy—alongside investment, transparency in government 
procurement, and trade facilitation—was introduced into the 
agenda of the WTO.

By 1996, at least 50 jurisdictions in the world had adopted 
national competition laws. However, most of these 
jurisdictions did not have the necessary tools and capacity 
to address international anticompetitive practices and to 
reach consistent decisions with other jurisdictions when 
investigating international cartels or reviewing cross-border 
mergers.

The Singapore Ministerial Declaration marked the beginning 
of the discussions on the introduction of new agreements 
on competition policy in the WTO. In this regard, the 
Declaration mandated the creation of a Working Group on 
the Interaction between Trade and Competition as depicted 
in the following paragraph:29

20. Having regard to the existing WTO provisions on 
matters related to investment and competition policy and 
the built-in agenda in these areas, including under the 
TRIMs Agreement, and on the understanding that the 
work undertaken shall not prejudge whether negotiations 
will be initiated in the future, we also agree to:

Establish a working group to examine the relationship 
between trade and investment; and establish a working 
group to study issues raised by Members relating to 
the interaction between trade and competition policy, 
including anti-competitive practices, in order to identify 
any areas that may merit further consideration in the 
WTO framework.

The Doha Round Negotiations and the Cancun 
Ministerial

In 2001, the Doha Ministerial Declaration returned to the 
discussion on the adoption of international competition rules 
in the trade agenda. The general approach was to use the 
disciplines of the multilateral trading system to promote 
convergence of competition law and some principles of 
enforcement like non-discrimination, transparency, and due 
process.

The Doha Declaration agreed to include competition 
policy in the new round of negotiations and to conclude a 
multilateral agreement on competition policy by 2015. In 
its work program, the Declaration established the specific 

topics to be treated in the following years. To this end, 
paragraphs 23 to 25 on the interaction between trade and 
competition policy of the Doha Declaration point to the 
following (emphasis added):30

23. Recognizing the case for a multilateral framework 
to enhance the contribution of competition policy to 
international trade and development, and the need for 
enhanced technical assistance and capacity-building 
in this area as referred to in paragraph 24, we agree 
that negotiations will take place after the Fifth Session 
of the Ministerial Conference on the basis of a decision 
to be taken, by explicit consensus, at that session on 
modalities of negotiations.

24.  We recognize the needs of developing and least-
developed countries for enhanced support for technical 
assistance and capacity building in this area, including 
policy analysis and development so that they may 
better evaluate the implications of closer multilateral 
cooperation for their development policies and 
objectives, and human and institutional development. To 
this end, we shall work in cooperation with other relevant 
intergovernmental organisations, including UNCTAD, 
and through appropriate regional and bilateral channels, 
to provide strengthened and adequately resourced 
assistance to respond to these needs.

25.  In the period until the Fifth Session, further work in 
the Working Group on the Interaction between Trade and 
Competition Policy will focus on the clarification of: core 
principles, including transparency, non-discrimination 
and procedural fairness, and provisions on hard core 
cartels; modalities for voluntary cooperation; and support 
for progressive reinforcement of competition institutions 
in developing countries through capacity building. Full 
account shall be taken of the needs of developing and 
least-developed country participants and appropriate 
flexibility provided to address them.

By the time of the Cancun Ministerial Meeting in 2003, two 
contrasting positions on the Singapore issues had been 
brought into the discussion. Most of the major developed 
WTO members were interested in launching the negotiations 
on the Singapore Issues. In turn, the developing countries 
needed further clarification of the issues before embarking 
on the concrete negotiations. The developing countries 
were concerned that issues which were technical, complex, 
and perceived as unrelated to trade could take prominence 
in the negotiations agenda. Their capacity to implement 
such rules was also put to question. The two opposite 
views and the lack of consensus on the treatment of the 
whole package of issues led to the collapse of the Cancun 
Ministerial Meeting.

29 The text of the Singapore Ministerial Declaration is available at: https://www.wto.org/english/thewto_e/minist_e/min96_e/wtodec_e.htm#investment_
competition.
30 The text of the Doha Ministerial Declaration is available at: https://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_e.htm#interaction.
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31 Text of the “July package” available at: https://www.wto.org/english/tratop_e/dda_e/draft_text_gc_dg_31july04_e.htm.

August 2004 witnessed an adoption of a package in which 
all issues perceived as “not central” to the main trade 
agenda (among them competition policy) were removed 
from the WTO negotiations agenda at the time: 

Relationship between Trade and Investment, Interaction 
between Trade and Competition Policy and Transparency 
in Government Procurement: the Council agrees 
that these issues, mentioned in the Doha Ministerial 
Declaration in paragraphs 20-22, 23-25 and 26 
respectively, will not form part of the Work Programme 
set out in that Declaration and therefore no work towards 
negotiations on any of these issues will take place within 
the WTO during the Doha Round.” 

“Trade Facilitation: taking note of the work done on 
trade facilitation by the Council for Trade in Goods under 
the mandate in paragraph 27 of the Doha Ministerial 
Declaration and the work carried out under the auspices 
of the General Council both prior to the Fifth Ministerial 
Conference and after its conclusion, the General Council 
decides by explicit consensus to commence negotiations 
on the basis of the modalities set out in Annex D to this 
document.31

In the aftermath of this decision, even though not abolished, 
the WTO Working Group on Trade and Competition Policy 
was designated “inactive” and has not resumed its work 
since then. 
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Appendix B: The Evolution of International Competition 
Policy: Key International Actors

The current competition law is defined, implemented, and 
enforced at a national level through national agencies and 
authorities. However, the emergence of abusive corporate 
behaviour with an international dimension prompted the 
creation of a set of institutions and working groups that 
have started exploring the international dimension of 
competition policy and the cooperation potential among the 
different national agencies. The key international actors in 
this domain are the International Competition Network, the 
OECD Competition Committee and UNCTAD.

International Competition Network (ICN)

The ICN is a virtual network of national competition 
agencies with the objective to address cross-border issues 
of competition law and policy. Regarding the work and 
deliberations of the Network, its members participate in their 
individual capacity as competition agency heads and staff, 
as opposed to representing their governments. 

The ICN was founded in 2001 by 15 member agencies.32 
Currently, the ICN includes 132 member competition 
agencies from 119 jurisdictions, a membership that spans 
the entire globe. 

Since its inception, the ICN has developed a series of 
recommended practices which are consensus driven, non-
binding policy recommendations created by and for the ICN 
members in order to inspire greater global convergence of 
the most effective practices. These practices have been 
formulated in the following areas: Merger Notification and 
Review Procedures, Merger Analysis and the Assessment 
of Dominance, Unilateral Conduct and Predatory Pricing, 
State-created Monopolies and on Competition Assessment. 

The standards and recommended practices developed 
through the ICN platform have proved to greatly impact the 
development of national competition policy regimes. It has 
been estimated that approximately 25% of ICN members 
have undertaken a major legislative overhaul to align their 
antitrust regimes with the recommendations developed 
by the Network. More concretely, in countries like Brazil, 
Mexico, South Africa, Germany, Italy, and the EU, ICN’s 
Recommended Practices inspired law reforms leading to 
significant resource savings. 

In the development of its recommendations and analyses, 
the Network aspires to remain inclusive and cognizant of 
the different stages of development of the economies of its 
various members. In the areas where no consensus can be 
reached, the ICN focuses on fostering greater cooperative 
efforts accompanied by the so-called “informed divergence.” 

Here, the ICN aims to identify the nature and sources of the 
apparent divergence, particularly by producing comparative 
reports. A broader dialogue on informed divergence then 
facilitates a consensus-building process for some of the 
more challenging issues.

The key element of the ICN’s day-to-day work, however, 
is cooperation. While the ICN is not a forum for a case 
specific cooperation, the Network does explore overarching 
mechanisms for agency cooperation and interoperability 
to make competition systems more compatible.  Currently, 
the ICN has a recommended practice on interagency 
coordination for merger reviews and is examining current 
practices regarding inter-agency cooperation in cartel 
matters.

Organization for Economic Co-operation and 
Development (OECD)

From its very beginning in 1961, the OECD has addressed 
competition issues. After discussion in its Competition 
Committee, associated Working Parties33 and Global Forum, 
the political decision-making body of OECD, the OECD 
Council, has issued Recommendations on Competition 
Law and Policy. The recommendations cover a wide variety 
of areas such as regulated sectors, hard core cartels 
and exchange of information, merger review, competition 
assessment, bid rigging, and international cooperation 
on competition law enforcement. OECD Council 
Recommendations are expected to be fully implemented 
by its member states as well as adhering non-member 
countries. 

Still, particular attention might be merited in the case of the 
2014 update of the 1995 Recommendation of the Council 
Concerning Co-operation between Member Countries on 
Anti-Competitive Practices affecting International Trade. It 
establishes a cooperation framework between competition 
authorities of the OECD members and adhering non-
member countries34 regarding the notification of cases and 
consultation related to the enforcement of competition laws. 
It also commits the OECD’s Competition Committee to 
explore new avenues of international cooperation, including 
model agreements, and enhanced cooperation tools to 
avoid inconsistencies and costs created by multiple parallel 
investigations. 

32 Australia, Canada, European Union, France, Germany, Israel, Italy, Japan, Korea, Mexico, South Africa, United Kingdom, United States (with two 
competition authorities), and Zambia.
33 Working Party No. 2 on Competition and Regulation and Working Party No. 3 on Cooperation and Enforcement.
34 Adhering non-member countries include Brazil, Colombia, Costa Rica, Latvia, Lithuania, Romania, and Russia.
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35 The Set of Multilaterally Agreed Equitable Principles and Rules for the Control of Restrictive Business Practices, Conference on Restrictive Business 
Practices, U.N. Doc. TD/RBP/Conf/10/Rev.2 (Apr. 22, 1980)
36 See Hollmann, Hugh M., and William E. Kovacic. 2011. “The International Competition Network: Its Past, Current and Future Role.” Minnesota Journal 
of Int’l Law 20(2).

United Nations Conference on Trade and Development 
(UNCTAD)

A decade after its establishment in 1964 with the aim 
to assist the developing countries in implementing 
relevant economic policy, UNCTAD developed a set of 
proposals related to harmful business practices. The Set of 
Multilaterally Agreed Equitable Principles and Rules for the 
Control of the Restrictive Business Practices on International 
Trade (otherwise also known as the UN Set) adopted on 
consensus in 1980 35 recognized that restrictive business 
practices limit access to markets and have an adverse 
effect on trade, particularly in the developing countries. 
The UN Set was not binding, but by being aspirational, 
these principles and rules laid the foundation for further 
international cooperation on competition issues.36   In July 
2015, the UN Set on Competition Policy was reviewed by 
more than 350 competition specialists from 70 countries. 

In addition to the UN Set, UNCTAD has developed a Model 
Law which has guided developing countries in their drafting 
and adoption of national competition laws. The Model Law, 
which is periodically reviewed, establishes standards that 
encourage a high level of convergence on general principles 
and best practices when enforcing national competition 
laws. It also provides for cooperation when countries 
implement legislation against transnational restrictive 
business practices. The latest Model Law was reviewed in 
2010.
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Annex 1: Summary Table of Main Policy Options

Policy Option The Current Situation What Needs to Change

Improving the international competition ecosystem to reinforce the international trade agenda

1.	Intensify 
multidimensional 
awareness raising 
regarding: (i) 
the type and 
impact of current 
anticompetitive 
practices; and 
(ii) the mutually 
reinforcing 
objectives and 
interconnections 
of the trade and 
competition policy 
agendas.

The number of national competition 
agencies has grown significantly over 
the past two decades, as the economic 
interconnectedness of countries worldwide 
has risen.

Global value chains mean that businesses 
often operate across borders. Many 
competition cases today have an international 
dimension, in which multiple authorities 
investigate the same matter. This means 
that the risk of inconsistency of antitrust 
decisions with a negative impact on trade and 
investment flows has also risen.

There is a risk that competition law can be 
employed as a tool of discrimination or market 
exclusion.

In order to minimize the distortive effects 
of competition law and enforcement on 
trade flows, several enhancements in the 
competition policy related ecosystem are 
required.

Awareness on the interface between 
competition and trade policy should be 
advanced at an international, regional, and 
national level and in a relevant fora such as 
the ICN, UNCTAD, OECD, and (when feasible) 
the WTO.

To better inform the debate among policy-
makers and in academic circles, develop an 
independent data and information platform to 
collect, organize, and disseminate information 
about government and private actions that 
affect the well functioning of markets with an 
international dimension.

Such a platform could also empower civil 
society, the media, and other relevant 
stakeholders by providing them with data 
and analyses, enabling them to scrutinize 
the decisions of national and international 
authorities and businesses.

2.	Enhance 
competition policy 
coordination and 
collaboration at the 
international level.

International cooperation/coordination 
in competition policy has become ever 
more important, as competition agencies 
increasingly review multi-jurisdictional mergers 
and investigate conduct that spills across 
borders. 

To reduce the risk and cost of potentially 
inconsistent antitrust decisions improved 
coordination mechanisms should be 
considered.

Step 1: Stronger recognition of the need for 
an enhanced, sustained, and consolidated 
approach to informal international interactions:

ICN harnesses OECD’s technical capacities 
and its own networking capabilities to develop 
and strengthen recommendations and best 
practices in those areas that need further 
development. 
ICN develops a “model” advocacy strategy 
aimed at assisting younger competition 
agencies to press lawmakers to change the 
existing legal frameworks as necessary to 
comply with best practices. 
ICN, drawing on the comparative advantages 
of UNCTAD, provides technical assistance 
to implement internationally recommended 
practices. 
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Policy Option The Current Situation What Needs to Change

As a supranational authority is out of 
reach, this implies adopting an incremental 
approach, using the institutional structures 
and instruments that already exist to optimize 
cooperation and collaboration step by step. 

Step 2: Strengthen voluntary international 
joint investigation and decision-making on 
multi-jurisdictional mergers:

International cooperation and coordination 
could focus on multi-jurisdictional mergers 
as the most important source of potentially 
inconsistent competition authority decisions. 
Experienced competition agencies could 
work more effectively together by voluntarily 
collaborating in joint investigation and 
enforcement. 

A single coordinating authority for certain 
merger investigation could be nominated. 
The role of this authority would be limited to 
the collection of information and coordinating 
activities among investigating authorities in the 
jurisdictions of relevance 

ICN could provide a forum for the 
identification of a coordinator or lead authority 
in such multi-jurisdictional cases. This 
mechanism of coordination could also be 
applied for international cartel and unilateral 
conduct cases that have multi-jurisdictional 
effects.

A useful complement to such a system of 
international cooperation in enforcement 
would be domestic legislation allowing for 
recognition of foreign competition decisions.

3.	Work towards 
bilateral and 
regional dispute 
resolution 
and appeal 
mechanisms.

Competition policy related provisions in FTAs 
have largely been exempt from the dispute 
settlement mechanism of these regional 
agreements.

A multilateral dispute resolution mechanism 
might not be feasible in the medium term. 
However, the inclusion of such mechanisms 
in bilateral and regional FTAs could present 
an opportunity to experiment and then further 
explore multilaterally.

Two kinds of dispute settlement mechanisms 
could be envisaged:

State-to-state dispute settlement mechanisms 
modelled on existing mechanisms established 
through FTAs for other areas of trade policy; 
and
Mechanisms allowing private companies 
concerned by individual decisions to seek 
redress at the international level. These would 
fulfil different functions and consequently be 
subject to different rules and limitations.

These dispute resolution and appeal 
mechanisms would enable a gradual 
narrowing of divergences, reducing the 
costs associated with the current lack of 
harmonization in laws and decision-making in 
competition matters.



31Competition Policy

Policy Option The Current Situation What Needs to Change

4.	Promote 
convergence 
in competition 
regimes through 
peer reviews.

There is a gradual convergence in competition 
enforcement procedures and methodologies 
of analysis among antitrust agencies across 
countries.

Peer reviews are a powerful instrument to 
assess competition law and policy. The 
reviews undertaken within the frameworks of 
the OECD and UNCTAD contribute to achieve 
further international convergence.

It would be worth considering the introduction 
of peer reviews in FTAs as a mechanism to 
evaluate competition decisions in member 
jurisdictions.

The conclusions and recommendations of 
such in-depth reviews should be public, 
even discussed in legislatures. It would also 
be advisable to make public the peer review 
process.

Applying competition policy to optimize current international trade frameworks

5.	Enhance the role of 
competition policy 
in informing trade 
measures.

Current international trade frameworks allow 
for a certain degree of trade protectionism.

Attempts to create a multilateral, legally 
binding competition policy framework 
complementing current trade policy 
instruments at the WTO have not materialized.

Develop a different approach to the use 
of competition policy at a national level 
to improve the market efficiency effect of 
the most important trade decisions. This 
implies greater empowerment of competition 
authorities.

Adopt a more proactive ex ante approach 
in which national competition authorities 
evaluate, based on competition merits, 
any decision related to antidumping, tariff 
modification, government procurement, SPS, 
TBT, foreign direct investment and services 
regulation. The authority would then emit a 
proposal in each case following consultation 
with all affected parties.

6.	Ensure competitive 
neutrality.

The increasing presence of state-owned 
enterprises (SOEs) in the world economy 
presents particular challenges for competition, 
trade, and investment policies.

The main concerns relate to ensuring a level 
playing field between privately and state-
owned companies in view of the advantages 
that SOEs may have in tax treatment, 
financing, and regulatory application. This 
creates market uncertainty and affects 
international flows of trade and investment.

Competition policy authorities should assess 
the current regulatory framework for SOEs in 
order to issue a public recommendation on 
the set of competitive neutrality principles of 
relevance.

The increasing concern about the international 
activities of SOEs creates scope for an 
international agreement that could define 
some key principles to ensure competitive 
neutrality both in cross-border and domestic 
regulation of SOEs.

The TPP Agreement may offer future insights 
as it has a chapter covering SOEs and 
designated monopolies. The importance given 
to the subject of SOEs and monopolies in the 
TPP highlights the significance of these topics 
for future deliberations on global economic 
governance.
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Policy Option The Current Situation What Needs to Change

Harnessing the power of free trade agreements

7.	Harness the power 
of free trade 
agreements.

FTAs are important platforms for cooperation 
in competition enforcement. Nations 
across the world have drawn attention to 
incorporating competition provisions in FTAs 
(especially the US and EU). This trend has 
started to facilitate the necessary cooperation/
coordination between national competition 
authorities when enforcing competition law.

Competition provisions in FTAs range from 
ambiguous obligations (provisions that 
lay out in broad terms the obligation of 
promoting competition) through to deeper 
commitments on e.g.: adopting competition 
laws; addressing anticompetitive practices; 
establishing mechanisms to facilitate 
competition policy; and considering the 
impact of regulation on competition. They 
can also go further and define the design 
of competition regimes to be established in 
signatory countries, even determine which 
anticompetitive practices the signatory parties 
should address.

In addition to fostering further cooperation 
and convergence in enforcement matters, 
future or presently negotiated free trade 
and investment arrangements could act 
as a vehicle for incremental harmonization 
of competition laws and practices in the 
absence of an international agreement on 
these issues.

To this end, the development of a model 
competition chapter for inclusion in FTAs 
would greatly facilitate the process.

The model chapter should include 
enforcement provisions that would be 
developed by the ICN with the technical 
support of the OECD, covering abuse 
of market power, cartels, and mergers.  
Regarding the treatment of SOEs and 
designated monopolies, the development of a 
model text by the ICN under the principles of 
transparency and non-discrimination could be 
the way forward. The model chapter should 
also include competition advocacy provisions. 
The inclusion of provisions on procedural 
standards for competition law enforcement 
is also crucial to ensure that the decisions 
taken under the umbrella of the FTAs are fair, 
transparent, and effective.  
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Abstract

The last decade has witnessed remarkable developments in 
the digital economy, creating new opportunities for cross-
border trade and investment and the ongoing emergence of 
novel and disruptive businesses models. At the same time, 
the Internet is transforming how goods and services are 
produced, delivered, and consumed both domestically and 
internationally. The transformation in the character of cross-
border trade in goods and services, which are increasingly 
embedded, is also resulting from global value chains, 
made possible by the flow of immense amounts of data 
across borders. This has given rise to a growing overlap 
between the trade regime and other areas of domestic 
regulatory intervention—notably with respect to privacy and 
security. The present paper examines the challenges and 
opportunities that growth of the digital economy creates 
for trade and development. It seeks to identify supportive 
trade policy measures to enhance the benefits of digitization 
globally as well as avenues to establish regulatory practices 
that permit cross-border data flows and improved regulatory 

cooperation among countries. Following a discussion of 
the impact of the Internet on the nature of international 
trade and an overview of important regulatory and other 
barriers, the paper outlines recommendations on how 
policy-makers and interested stakeholders can address 
existing constraints and help create an enabling environment 
to realize the opportunities of the Internet and cross-
border data flows for growing digital trade. The policy 
options are grouped under four categories: maximizing and 
updating WTO rules; negotiating a digital trade agreement; 
expanding and deepening regulatory cooperation on key 
related policy issues; and enhancing collaborative efforts 
between governments, the private sector, and civil society. 
The objective of this broad range of options is to gradually 
develop a comprehensive set of international trade rules and 
norms to ensure that the opportunities of the Internet for 
inclusive growth and development are exploited.
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